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CHAPTER    I. 


OF       THE 


ORIGIN 


OF 


Common  Recoveries^ 

And  the  Manner  in  which  they  are 
fufFered. 

I.    /\   RECOVERY  in  its  moftextenfive    driginofke^ 

±\,  fenfe,  is  the  reftitution  of  a  for- 
mer right,  by  the  folemn  judgment  of  a 
court  of  juflice  ;  and  judgments  whether 
obtained  after  a  real  defence  made  by  the 
tenant,  or  upon  his  default,  or  feint  plea, 
have  equally  the  fame  force  and  efficacy, 
to  bind  the  right  of  the  land  fo  recovered, 
and  to  veft  a  free  and  abfolute  eftate  in  fee 
limple  in  the  recoveror* 

2,  A  common  recovery  is   a  judgment   sac.  TraiU 
obtained  in  a  fictitious  fuit  brought  againft    H^- 
the  tenant  of  the  freehold,  in  confequcncc 
of  a  default  made  by  the  perfon  who  is  iaft 
vouched  to  warranty  in  fuch  fuit. 

Vol.  II.  B  j.  A 


Chap.  I.  3.  A  commoA  recovery  departs  fo  farfroni 

*  ■  '  the  original  modes  of  transferring  property, 
and  is  in  its  procefs  fo  complicated  and  arti- 
ficial, that  if  we  had  no  hiilorical  evidence 
of  the  time  when  it  was  firfl  adopted  among 
the  common  affurances  of  the  law,  we  might 
fafely  pronounce  it  to  be  in  fome  rcfpeds 
a  modern  invention  i  but  the  faft  is  well 
known  that  we  are  indebted  to  the  ingenuity 
of  the  ecclefiaftics  for  the  introduftion  of 
common  recoveries,  in  order  to  evade  the 
ftatutes  o(  morfmaWf  by  which  they  were 
prohibittd  from  purchafing  or  receiving  un- 
der pretence  of  a  free  gift,  ?.ny  lands  or  te- 
nements whatfoever.  To  effed  this  purpofe 
the  religious  houfes  ufed  to  fet  up  a  ficlitious 
title  to  the  lands  intended  to  be  given  or  fold, 
and  brought  an  a6tion  againft  the  tenant  to 
recover  them  ;  the  tenant  by  coUufion  made 
no  defence,  whereby  judgment  was  given 
for  the  religious  houfe,  which  then  reco- 
vered the  lands  by  fentencc  of  law,  upon  a 
fuppofed  prior  title. 

Although  proceedings  of  this  kind  were 
carried  on  by  a  fpecies  of  conventional  fraud, 
between  the  religious  houfe  and  the  tenant 
of  the  land,  yet  the  judges  held,  that  in  thefe 
cafes  the  religious  communities  did  not  ap- 
propriate 


Hccoljcrfesf. 

propriate  fuch  lands  fer  titulum  doni  vel  a!- 
terius  alienationis,  as  the  ftatute  of  mortmain 
expreffes  it,  nor  that  they  were  within  the 
words  aut  alio  quovis  modo  arte  vel  ingerito  ; 
for  as  recoveries  were  profecutcd  in  a  courfe 
of  law,  they  were  prefumed  to  be  juft ;  and 
it  was  accordingly  held  by  the  courts  of 
juftice  that  they  were  not  within  the  ftatute. 

4.  The  notoriety  and  evidence  which  at- 
tended feigned  recoveries  was  fuch,  that 
they  were  not  ufed  by  the  ecclefiafticks 
alone,  but  were  foon  adopted  by  lay  per- 
fons,  as  a  common  mode  of  transferring 
lands.  Thus  it  appears  by  the  ftatute  o£ 
Gloucejler  6  Ed.  i .  that  feigned  recoveries 
were  at  that  time  in  conftant  ufe,  for  it  is 
provided  by  the  nth  chapter  of  that  fta- 
tute, that  a  termor  for  years  might  falfify  a 
feigned  recovery,  fuffered  by  the  owner  of 
the  inheritance. 

5.  The  want  of  moderation  on  the  part 
of  the  ecclefiaftics  counteradled  the  effedls 
of  their  ingenuity  j  for  being  gratified  by 
the  fuccefs  of  their  practices,  they  had 
fuch  frequent  recourfe  to  feigned  reco- 
veries as  to  occafion  a  parliamenuary  in- 
terference :   hence  by  the  ftatute  of  IVeJl- 

B  2  minjler 


4  Eecotjcticj?. 

Chap.  L  minjier  2.  13  Ed,  r.  c.  32.  it  was  ena6ted^ 
that  in  all  cafes  where  ecclefiaftlcal  perfons 
recovered  lands  by  default,  a  jury  Ihould 
try  the  right  of  the  demandants  to  the  land, 
and  if  the  religious  houfe  was  found  to  have 
a  title,  they  fhould  recover  feifin,  other- 
wife  it  fhould  be  forfeited  to  the  inamediate 
lord  of  the  fee,  in  the  manner  di reded  by 
the  ftatute  of  mortmain. 

6.  In  confequence  of  this  reftraint, 
feigned  recoveries  feem  to  have  been  dif- 
ufed  for  a  confiderable  time,  nor  were  they 
again  brought  into  general  praftice  until 
fome  centuries  afterwards,  when  they  were 
refumed  as  a  mode  of  evading  the  ftrift- 
nefs  of  the  ftatute  de  donis  conditionalibus  ; 
and  as  they  ftill  continue  to  be  ufed  chiefly 
for  this  purpofe,  it  will  be  neceflary  to  give 
fome  account  of  that  ftatute,  and  to  fhcw 
how  its  rigour  has  been  eluded  by  the  ope- 
ration of  a  common  recovery. 

The  eftablilhment  of  the  feudal  law,  by 
the  Normans,  was  immediately  attended 
with  that  general  rcftraint  on  alienation, 
which  was  a  ftriking  part  of  that  fingular 
policy.  During  the  reign  of  JVilliam  the 
Conqueror  and  of  his  fons,  the  do6lrine  of 

non- 


non-allenatlon  was,  for  various  reafonSj 
very  ftrifVly  enforced.  The  greater  part 
of  the  landed  property  of  the  kingdona  had 
been  diftributed  among  the  Norman  barons 
as  ftrid  and  proper  feuds,  and  a  confide- 
rable  jealoufy  prevailed  againfl  all  thofc  of 
Saxon  origin,  left  they  fhould  attempt  to 
reinftate  themfelves  in  their  antient  pofef- 
fions  J  great  care  was  therefore  taken, 
during  that  period,  that  all  the  vaflals  of 
the  crown,  who  could  alone  be  depended 
on  in  cafe  of  any  infurredlion,  fhould  be 
conftantly  ready  and  able  to  perform  their 
military  fervices. 

The  ftate  of  commerce  was  alfo  then  fo 

very  low,  and  money  fo  extremely  fcarce, 

that  even  if  a  power  of  alienation  had  ex- 

ifted,  it  would  probably  have  produced  but 

a  very  trifling  alteration  in  the  transfer  of 

landed  property.     But  when  the    Norman 

family  was  firmly  eftablifhed  on  the  throne, 

and  all  apprehenfions  of  a  difputed   claim 

had  fubfided,  it  was  no  longer  politic,  on 

the  part  of  the  crown,  to  adminifter  to  the 

independence  of  the    haughty    barons,  by 

making  their  eftates  lafting  and  hereditary; 

on  the  contrary,  it  was  the   intereft  of  the 

fovereign   to  diminifh  the  formidable  in- 

B  3  fluence 


6  1I\CCO\)CL-IC0. 

Chap.  I.      fluencc  of  the  fuperior  lords,  by  permit- 
'      '      ting  them  to  difpofe  of  their   property. 
Fortunately,    the   temper    of  the    times, 
arifing  from  the  rage  of  Crufades,  feconded 
this  intereftj  fothat  motives  of  policy,  the 
increafe  of  agriculture  and  commerce,  made 
it  altogether  necelTary  to  relax  the   ftrid- 
nefs  of  the  feudal  law  with  refpeft  to  alie- 
nation.    Accordingly   we  find  that  in  the 
Glanville,        reigns  of //<f»ry  2.  Johty  and  Henry  2-  thefe 
lib.  7.  c.  1.      reftraints    confiderably    diminifhed,    and 
tlie  llatutes  quia  emptores  ierraruniy  1 8  Ed. 
I,  c.  I.  and  I    Ed.   3.  c.   12.  enabled  all 
perfons  to   difpofe  of  their  lands  as  they 
pleafed. 

7.  But  in  confequence  of  that  pafTion,  fo 
natural  to  all  men,  of  perpetuating  their 
poflefllons  in  their  own  families,  a  new  re- 
ftraint  on  alienation  was  invented  by  the  in- 
troduction of  condiponal  (^tSy  which  were 
eftaces  rcftrained  to  fome  particular  heirs, 
exclufive  of  others  j  they  were  called  con- 
ditional fees  on  account  of  the  condition  ex- 
prefled  or  implied  in  the  donation,  that  if 
the  donee  died  without  fuch  particular  heirs, 
the  land  fhould  revert  back  to  the  donor. 

The  general  propenfity  which  feems  to 
have  prevailed  at  that  time  towards  a  li- 
berty 


berty  of  alienation,  and  probably  a  fore-  ^^^P-  ^• 
fight  of  the  good  confequences  which 
would  thereby  accrue  to  the  community, 
induced  the  judges  to  conftrue  thefe  con- 
ditional fees  in  a  very  liberal  manner  :  in- 
flead  of  declaring  that  eftates  of  this  kind 
mufl:  inevitably  defcend  to  thofe  heirs  who 
were  particularly  defcribed  in  the  grant, 
according  to  the  ftrid:  principles  of  the 
feudal  law  (a),  and  that  no  perfon  feifed 
of  fuch  an  eftate  (hould  be  enabled  by  his 
alienation  to  defeat  the  fuccelTion  of  thofe 
who  were  mentioned  in  the  gift,  or  the 
lord's  right  of  reverter,  they  had  recourfe 
to  an  ingenious  device  taken  from  the  na- 
ture of  a  condition.  It  is  a  maxim  of  the 
Common  Law,  that  when  a  condition  is 
once  performed,  it  is  thenceforth  entirely 
gone,  and  the  thing  to  which  it  was  before 
annexed,  becomes  abfolute  and  wholly  un- 
conditional i  upon  this  ground  the  judges 
determined,  that  as  foon  as  the  grantee  of 


(rtr)  yiis  feiulale  tion  folum  t  alii  is  non  advcrfari,  ful 
viaxime  eis  favere  conjiat  ;  nonfclum  quoj  7iullasf(eminas 
ad  Juccejfionem  admittet^  ftd  multo  inagis,  quod  teiiorem 
concejfionis femper ftrvandum  iuhcat,  ha-nditatemque  ft' 
fundum  cam  defercndam  expreffcjubeat.  Craig  de  J  ure 
Feud.  147. 

B  4  a  con- 


a  conditional  eftate  had  iflue  born,  his 
cftatc  became  abfolutc  by  the  perform- 
ance of  the  condition  j  fo  that  it  might 
then  be  aliened,  charged  with  debts  or 
any  other  incumbrances,  and  forfeited  for 
treafon. 

8.  This  mode  of  conftruing  conditional 
fees  dircdly  contravened  the  purpofes  for 
which  they  were  created,  and  therefore  the 
nobility,  whofe  conftant  obje6t  it  was  to 
perpetuate  their  poiTclTions  in  their  own  fa- 
milies, made  a  more  fuccefsful  attempt  to 
obtain  this  end,  by  procuring  the  ftatute 
de  donis  conditionalibuSi  which  cnadted,  that 
where  lands  were  given  to  a  man  and  the 
heirs  of  his  body,  he  ftiould  not  have  a 
power  of  alienating  them,  nor  of  defeat- 
ing the  fucceffion  of  his  own  iflue  or  of 
the  reverfioner. 

No  circumftance  can  more  forcibly  evince 
the  power  of  the  ariflocratical  party  at  that 
time,  than  the  enadling  the  ftatute  de  donis  j 
it  affords  the  flrongefl  arguments  to  fhew 
the  bondage  in  which  the  powerful  barons 
at  once  held  both  the  fovereign  and  people. 
The  flacute  ofquia  emptor es  had  taken  place 
\>y  the  influence  of  the  crown,  for  the  rea- 

fons 


fons  formerly  mentioned,  and  the  fentl- 
mentsof  the  judges,  who  certainly  took  part 
with  the  people,  in  refiding  the  pernici- 
ous tendency  of  perpetuities,  may  be  rea- 
dily colle<5led  from  the  conftrudion  which 
they  put  upon  conditional  fees,  and  from 
the  alacrity  with  which  rhey  availed  them- 
felves  of  a  legal  maxim  to  relax  the  (Irifl- 
nefs  of  non-alienation,  and  thereby  to  give 
the  tenants  who  had  performed  the  con- 
dition, fuch  a  dominion  over  their  pro- 
perty as  might  beft  anfwer  the  purpofes  of 
civil  fociety.  But  by  the  ftatute  de  dcnls^ 
the  haughty  pride  and  hereditary  inde- 
pendence of  the  nobles  were  eftabliflied  by 
the  facrifice  of  natural  juftice,  natural 
affeftion,  and  natural  allegiance  ;  for  by 
this  ftatute  the  tenant  in  tail  could  neither 
alienate  his  eftate,  nor  charge  it  with  the 
payment  of  his  debts,  with  portions  for 
his  younger  children  j  and,  by  a  very 
extraordinary  conftru^lion,  it  was  even 
held  that  he  could  not  forfeit  it  for  high  Hjbart  340. 
treafon, 

9.  Many  attempts   were   made  by   the 
people  to   procure  a  kgillative  repeal  of 

this 


this  ofTenfive  ftatute(^)  butthc7  "^^^^  ^O"* 
flanrly  and  ruccefsfully  oppofed  by  the  great 

barons ; 


(a)  We  find  in  the  Rolls  of  Parliament,  Vol.  2. 
p.  142,  No.  25,  that  in  the  17  /:./.  3.  the  Commons 
prefented  the  following  petition  to  tlie  king  :  "  Hem 
"  (^ne  Vefratnt  de  IVcJiininficr  ftcotnl j'o'n  declarer  eu  qud 
•*  degree  h  ijfiie  en  la  taille  poit  nlieiiez." — to  which  his 
mr. jelly  anfwers, — "  La  ley  en  ce  eas  decea  en  arrere 
Jolt  tenv.c  dejlre.'*'' — Sir  Edward  Coke  gives  the  fol- 
lowing account  of  the  ftatute  De  Donis,  "■  the  true 
*•  policy  of  the  Common  Law  was  overturned  by 
*'  the  ixa.\atQ  de  dou's  conditlotialibus^  I  3  Ed,  l.  which 
*'  eftablidied  a  general  perpetuity  by  adl  of  parlia- 
*'  mentforall  thofewho  had  or  would  have  it,  by  force 
*'  whereof  all  the  poffefTions  in  England'xn  efl'cdt  were 
"  entailed  accordingly,  which  was  the  occafion  and 
♦'  caufe  of  the  faid,  and  divers  other  mifchiefs  ;  and 
**  the  fame  was  attempted,  and  endeavoured  to  be 
"remedied,  at  divers  parliaments,  and  divers  bills 
*'  were  exhibited  accordingly,  (which  I  have  feen) 
"  but  they  were  always  on  one  pretence  or  other, 
*' rejeded.  But  the  truth  was,  that  the  lords  and 
**  commons  knowing  that  their  eftates  tail  were  not 
**  to  be  forfeited  by  felony  or  treafon  as  their  eflatcs 
*'  of  inheritance  were  before  the  faid  adt  (and  chiefly 
"  in  the  timeof //f«y  3.  in  the  baron's  war)  and  fiiid- 
*'  ii5g  that  they  were  not  anfwerable  for  the  debts  or 
*'  incun^brances  of  their  anceflcr?,  nor  did  the  Talcs, 
*'  ali'-nations,  or  leafes  ot  their  anccHors,  bind  them 
*•  for  the  lands  which  were  entailed  to  thei-  anccflcrs, 
**  ihcy  always  rejeded  fuch  billsj  and  the  lame  con- 
i  "tinued 
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barons ;  however,  as  the  inconveniencies 
arifing  therefrom  were  fo  maniferi:,  the  in- 
genuity of  the  judges  was  continually  ex- 
erted in  contriving  different  modes  to  evade 
it }  at  length  a  cafe  arofe  in  the  1 1  Edzv.  4. 
in  which  it  was  in  effect  determined,  upon 
principles  which  will  be  explained  in  a  fub- 
fequent  chapter,  that  a  common  recovery 
fuffered  by  a  tenant  in  tail  fiiould  operate 
as  an  efredtual  bar  to  his  eflate  tail,  and 
alfo  to  all  the  remainders  and  the  reverfion 
depending  thereon.  From  that  time  com- 
mon recoveries  have  become  extremely 
frequent,  and  have  ever  fmce  been  con- 
fidered  as  common  alTurances,  by  means 
of  which,  tenants  in  tail  are  enabled  to  dif- 
pofe  of  the  i  reflates  tail,  or  to  convert  them 
into  eftates  in  fee  fimple. 


*'  tinued  in  the  refidue  of  the  reign  of  £V.  i.  and 
*'  of  the  reigns  of  Ed.  2.  EJ.  3.  Rich.  2.  Hen.  4.  Hii. 
"  5.  Hen.  6.  and  til!  about  the  12th  year  of  EiL  4- 
"  when  the  judges,  on  confuhation  had  among  them- 
**  felves,  refolved,  that  an  eflate  tail  might  be  docked 
*'  and  barred  by  a  common  recovery,  and  that  by  rea- 
*'  fonof  the  intended  recompence  the  common  rcco- 
"  very  was  not  within  the  rellraint  of  the  faid  perpe- 

"  tutty  made  by  the  faid  a6t  of  1  3  Ed.  1." 6  Rc^. 

j\o.  b.  Sir  A,  Mildmay's  Cn/c, 

10.  A 


Chnp.   T.  .  ,     .  ,     - 

^^^^^y.^^^  10.  A  common  recovery  being  a  judg- 

Mainier  hi  "^cnt  obtained  in  a  real  a6lion,  although  it 
ivhich  they  bc  fiditioiis,  yet  the  fame  mode  of  pro- 
arejuj/tiu  .  ceedingmufl  be  purfued,  and  allthofe  forms 
flriftly  adhered  to  Vvhich  are  neceflary  to 
be  obferved  in  an  adverfary  fuit;  for,  as 
Pigol  obferves,  though  common  recoveries 
are  to  fome  intents  deemed  fi6litious  pro- 
ceedings, yet  it  is  nccefliry  there  fhould 
be  atlores  fabiiU, 

The  firft  thing  therefore  requifite  to  be 
done,  in  fuffcring  a  common  recovery,  is, 
that  the  perfon  who  is  to  be  the  demandant, 
and  to  whom  the  lands  are  to  be  conveyed, 
fhould  fue  out  a  writ  or  praecipe  againft 
the  tenant  of  the  freehold  j  whence  fuch 
tenant  is  ufually  called  the  tenant  to  the 
prcccipe. 

In  obedience  to  this  writ,  the  tenant  of 
the  freehold  appears  in  court,  either  in  per- 
fon or  by  his  attorney  ;  but  inftead  of  de- 
fending the  title  of  the  land  himfelf,  he  calls 
on  fome  other  perfon,  who,  upon  the  ori- 
ginal purchafe  is  fuppofcd  to  have  warranted 
the  title,  and  prays  that  fuch  perfon  may  be 
called  in  to  defend  the  title  which  he  war- 
ranted, or  otherwifc  to  give  the  tenant  lands 

of 


of  equal  value  to  thofe  which  he  fliall  lofe 
by  defefl  of  his  warranty.  This  is  called 
the  voucher,  vocatioy  or  calling  to  warranty. 

The  perfon  thus  called  to  warrant  the 
title  (who  is  ufually  called  the  vouchee)  ap- 
pears in  court,  is  impleaded,  and  enters 
into  the  warranty,  by  which  means  he  takes 
upon  himfelf  the  defence  of  the  land.  The 
demandant  then  defires  leave  of  the  court 
to  imparle  or  confer  with  the  vouchee  in 
private,   which  is  granted  of  courfe. 

Soon  afterwards  the  demandant  returns 
to  court,  but  the  vouchee  difappears,  or 
makes  default  j  in  confequence  of  which 
it  is  prefumed  by  the  court  that  he  had  no 
title  to  the  lands  demanded  in  the  writ,  and 
therefore  could  not  defend  them,  where- 
upon judgment  is  given  for  the  demand- 
ant, now  called  the  recoveror,  to  recover 
the  lands  in  queftion  againft  the  tenant,  ;ind 
judgment  is  alfo  given  for  the  tenant  to  re- 
cover againft  the  vouchee,  lands  of  equal 
value,  in  recomoence  for  the  lands  fo 
warranted  by  him,  and  now  loft  by  his 
default. 

This 
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ap.  I.  This  is  called  the  recompence,  or   re- 

covery in  value  j  but  as  it  is  cuftomary  to 
vouch  the  cryer  of  the  court  of  Common 
Pleas,  who  is  hence  called  the  common 
vouchee,  the  tenant  can  only  have  a  nomi- 
nal recompence  for  the  lands  thus  recovered 
asainfl:  him  bv  the  demandant. 


•o" 


A  writ  of  hahere  facias  Jeifinam  is  then 
fued  out,  direcfled  to  the  ftieriff  of  the 
county  in  which  the  lands  thus  recovered 
are  fituated  j  and  on  the  execution  and 
return  of  this  writ,  the  recovery  is  com- 
pleated. 

II.  The  recovery  here  defcribed  is  with 
fingle  voucher  ;  but  a  recovery  may,  and 
is  frequently  fuffered  with  double,  treble, 
or  farther  voucher,  as  the  exigency  of  the 
cafe  may  require. 

In  a  recovery  with  double  voucher,  the 
tenant  or  proprietor  of  the  land,  conveys 
aneftate  of  freehold  to  fome  indifferent  per- 
fon,  againft  whom  the  writ  is  brought ; 
the  tenant  to  the  'pracife  then  vouches  the 
proprietor  of  the  land,  who  vouches  over 
the  common  vouchee. 

12.  In 


12.  In  every  common  recovery  the  de- 
mandant acquires  the  fee  fimple  of  the  lands 
recovered,  although  the  word  heirs  be  noc 
mentioned  in  the  judgment,  becaufe  the 
writ  bein»  brought  for  the  abfolute  pro- 
perty or  fee  fimple  of  the  lands,  if  judg- 
ment is  obtained,  it  muft  be  for  as  much 
as  was  demanded  in  the  writ,  and  in  all 
adverfary  fuits  every  recoveror  recovered 
a  fee  fimple. 


CHAPTER    II. 

Of  the  Writ  of  Entry. 


13.  TT  appears  from  the  preceding  chap- 
JL  ter,  that  the  following  circumflances 
are  requifite  to  the  validity  of  a  common 
recovery  :  Firft,  that  a  proper  writ  be  fued 
out :  Secondly,  that  the  perfon  againll 
v/hom  the  writ  is  brought,  be  aftual  te- 
nant of  the  freehold  :  Thirdly,  that  fuch 
tenant  do  vouch  over  fome  other  perfon  : 
tourthly,  tliat  judgment  be  given  for  the 
demandant  againft  the  tenant,  and  for  the 
tenant  againft  the  vouchee  :  And,  Fifthly, 
that  the  recovery  be  executed  by  the  flie- 
rifF  of  the  county  in  which  the  lands  lie. 
We  fliall  now  proceed  to  explain  more  par- 
ticularly thofe  different  circumflances. 

A  common  recovery  being  a  judgment 
in  a  real  a6lion,  it  cannot  of  courfe  be  re- 
gularly commenced  without  a  proper  ori- 
3  Rep.  3.  a.  ginal  writ ;  however,  if  a  recovery  is  fuf- 
fercd  without  an  original  writ,  it  is  not  ah^ 
folutely  void,  but  only  voidable. 

A  com- 


14.  A  common  recovery  may  be  fuffered 
on  any  writ,  by  which  lands  are  dcmanda- 
ble,  but  the  writ  which  is  now  ufually  fued 
out  for  that  purpofe  is  a  writ  of  entry  Jur 
dijjeifin  in  the  nature  of  an  alTize,  which  is 
properly  grounded  on  a  difTeifin  done  to 
the  demandant  himfelf ;  it  may  be  brought 
in  the  per^  the  per  and  the  cuii  or  the  poji^ 
and  in  common  recoveries  it  is  always 
brought  in  the  poji. 


The  reafon  why  this  writ  was  chofen  for   Booth  Real 
the  purpofe  of  fuffering  common  recoveries    Actions  176. 

u  r      L  •      1--    r       •         2lnft.  154- 

was,  becaule  the  tenant  may,  in  this  fpecies 
of  aftion,  vouch  at  large,  and  is  not  bound 
to  vouch  within  the  degrees  of  the/>^r,  the 
per  and  the  cuij  or  the  pojl  j  fo  that  it  is 
the  fafefl:  a6lion  for  purchafers,  who  need 
not  fear  writs  of  error  for  wrong  or  illegal 
vouchers.  In  this  writ  the  demandant  al- 
ledges,  that  the  tenant  has  no  legal  title  to 
the  land,  but  came  into  pofleflion  of  it  af- 
ter one  A  B.  had  turned  out  the  demand- 
ant. 

15.  When  a  recovery  became  a  com- 
mon afTurance,  the  king  by  that  means  fre- 
quently loft  his  fines  for  alienation  j  but 
by  the  ftatute  32  Hen.  8.  c.  i.  /.  15.  it  was 

Vol.  II.  C  enadted. 
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enacted,  that  fines  for  alienation  fliould  he 
paid  upon  obtaining  writs  of  entry  in  the 
pqfi  for  fiiffering  comnnon  recoveries. 


1 6.  The  writ  on  which  a  recovery  is  fuf- 
fered  ought  to  be  finnilar  in  every  refpefb 
to  a  writ  which  is  fued  out  for  the  purpofe 
Rol.  Rep.  of  commencing  an  adverfary  fuit.  The 
courts,  however,  make  a  diftinftion  be- 
tween a  ireve  adverfarium  and  a  hreve  ami' 
cabile^  and  will  conftrue  the  latter  in  a  much 
more  favourable  manner  than  the  former. 


Dormer's  Thus  v/here  a  writ  of  error  was  brought 

Cafe,  5  Rep.  to  reverfc  a  common  recovery,  which  had 
f  opL  Z2.  ^^^"  fuiFcred  on  a  writ  of  entry  in  the  poji 
of  a  manor,  and  of  a  yearly  rent  or  penfion 
of  four  marks,  and  alfo  of  an  advowfon. 
one  of  the  errors  afligned  was,  that  a  writ  of 
entry  in  the  pcji^  does  not  lie  of  an  advowfon. 
But  it  was  unanimoufly  determined,  that 
the  judgment  fliould  be  affirmed,  becaufe 
a  common  recovery  was  not  to  be  com- 
pared to  a  judgment  in  an  adverfary  fuit,  as 
it  is  by  ufage  and  cudom  become  a  com- 
mon affurance  and  conveyance  of  lands, 
and  is  had  by  the  mutual  confent  of  the 
parties,  et  conjenjus  tollit  errorem,     Befides, 

if 


3Reco^£Llejtf. 

if  it  were  otherwife,  no  recovery  could  be 
fufFered  of  an  advowfon  or  common  in 
grofs,  or  of  many  other  things  which  would 
be  highly  inconvenient. 


17.  So,  where  a  writ  of  entry  bore  date    Barton'scare, 

I  Mar.  7  Eliz.  and  the  return  was  made  die   ^°P^^-  ^°'^° 

Cro.  Eli?., 
Luna  quarta  Septemana  aiiadragefima  proxim.  388. 

futur.  the  faid  firft  day  o{  March,  being  the 
firft  week  of  Lenl,  7  Eliz.  and  upon  this  it 

was  inferred,  that  the  tenant  was  not  to  ap- 
pear until  Monday  in  the  fourth  week  oiLentj 
8  Eliz.  which  was  a  long  time   after  tl\e  ' 

voucher  appeared  and  vouched  over.  But 
it  was  determined  by  the  whole  court,  that 
the  original  writ  fhould  be  taken  as  it  was 
written,  to  be  returnable  on  Monday  in  the 
fourth  week  of  the  fame  Lent,  7  Eliz.  for 
it  fhall  be  taken  (as  it  is  written  fhortly)  in 
fuch  a  manner  as  to  make  the  recovery 
good. 


599. 


18.  A  common  recovery  was  fufFered,  Anonyfhou* 
but  no  writ  of  entry  was  filed  j  in  confe-  ^'^^-  ^^P' 
quence  of  which,  a  writ  of  error  was 
brought :  it  was  moved  that  it  might  be  ex- 
amined, whether  any  writ  of  entry  had 
been  filed  or  not :  but  the  court  denied  it, 
though  if  it  appeared  upon  record  that  a 
C  2  wric 


writ  had  been  filed,  then  they  would  con- 
fider,  whether  a  new  writ  fliould  be  filed 
or  not;  and  it  was  faid,  that  if  a  recovery 
was  exennplified  purfuant  to  the  ftatute  23 
Eliz.  though  fonne  part  of  it  was  loft,  yet 
it  would  be  aided. 

19.  By  a  rule  of  the  court  of  Common 
Pleas  made  'Trhi.  30  Geo.  3.  "  It  is  ordered 
*'  that  fi-om  and  after  the  firft  day  o^  Mich, 
"  Terniy  then  next  enfuing,  in  every  com- 
"  mon  recovery  wherein  the  vouchee  or 
**  vouchers  fhall  perfonally  appear  at  the 
"  bar  of  that  court  for  the  purpofe  of  fuf- 
H.  Black.  R.   ct  ferine  fuch  recovery,  the  v/rit  of  entry 

vol.  I.  520.  rt      ,1    1         /-        1  1  1  1  1 

"  fliall  be  fued  out,  and  produced  at  the 
"  time  of  the  recording  of  the  vouchee's 
**  or  voucher's  appearance  at  bar,  at  the 
**  foot  of  the  Prwcipe  in  fuch  recovery." 
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CHAPTER    III. 

Of  the  Tenant  to  the  Praecipe. 

20.    /i   Common  recovery   being  a  real  Rcnfons  ivhy 
J\  adion  carried  on  through  all  its  *^fTen^»!^l 
forms,  it  is   abfolutely  neceflary,  that  the  Jhouldhave 
per fjn  againft  whom  the  writ  of  entry   is   p.^''^'g" 
brought,  fliould  have  an  eftate  of  freehold, 
by  right  or  by  wrong,  in  the  lands  to    be 
recovered,  either  at   the  time   when    the 
writ  is  purchafed,  or  at  lead  before  judg-     °°    ^' 
ment  is  given ;   becaufe,  if  he  has  not  the 
freehold,  it  will  not  be  in  his  power  to  re- 
ftore  the  lands  as  the  writ  direds.    And  in 
common  recoveries,   there  is  an  additional 
reafon  ;   becaufe,  as  the  demandant  can  re- 
cover nothing  againft  the  tenant,  unlefs  the 
tenant  has  the  freehold,  fo  the  tenant  can 
have  no  recompencc   in   value  againft  the 
vouchee,  in  confideration  of  what  he  has 
Joft  ;  for  until  the  demandant  fues  out  ex- 
ecution againft  the  tenant,  the  tenant  can- 
not have  execution  againft   the   vouchee ; 
and  if  the  tenant  has  nothing  in  the  land, 
no  execution  can  be  fued  againft  him,  nor 
C  3  can 


can  any  recovery  in  value  be  had  over  J  con- 
fequently  there  will  be  no  recompence  to 
bind  hinn,  and  the  recovery  will  be  no  bar, 

21.  If  the  tenant  to  the  praecipe  acquire$ 
the  freehold  at  any  time  before'  judgment 
is  given,    it  will  be  fufficient. 

Laceyv.wil.-        Thus  in  ejecftment  it  appeared  by  a  fpe- 
liams  Rep.      cial  verdift,  that  the  tenant  to  the  praecipe 

temp.  Holt.  •        /■ 

614.  had  not  acquired  the  freehold   until  after 

2  Salk_  568.    jj^^  ^n^  q|-  j.|^^  ^j,jj.  Q^  fummoneas  ad  war- 

I      d.  R'.ym.  -^  -^ 

227.475.        rantizandum-y  fo  that   he  was  not  feifcd  of 
Carth.  472.     j.j^^  freehold  at  the  return  of  the  writ  of 
entry. 

The  Court  of  Common  Pleas  deter- 
mined that  the  recovery  was  valid.  A 
writ  of  error  was  brought  in  the  Court 
of  King's  Bench,  and  it  was  contended 
on  the  part  of  the  plaintiff  in  error,  that 
the  recovery  was  void,  becaufe  although 
a  common  recovery  was  a  common  af- 
furance,  yet  it  had  forms  peculiar  to  it- 
felf  which  ought  to  be  obferved.  In  fuppo- 
fition  of  law,  the  tenant  ought  to  have  the 
lands  at  the  timeof  fuing  out  the  writ,  other- 
wife  he  cannot  render  them  as  the  writ  fup- 
pofes.  The  court  fuppofes  the  tenant  to  be 
feifed  of  the  lands,  otherwife  to  what  purpofe 

arc 


are  the  lands  demanded  from  him?  The 
voucher  fuppofes  that  the  tenant  has  feifm 
of  the  lands,  for  it  would  beabfurd  that  the 
tenant  Ihould  vouch  another  perfon  to  war- 
rant lands  to  him  which  he  has  not. — On 
the  other  fide  it  was  argued,  that  in  all  cafes 
of  adverfary  aflions,  although  the  perfon 
againffc  whom  the  writ  was  brought  was 
not  tenant  at  the  time  of  the  tejrey  but  be- 
came tenant  before  the  return,  it  was  fuf- 
ficient.  If  the  tenant  to  the  ^rcecipe  was 
not  feifed  at  the  return  of  the  writ,  he  might 
avoid  it  by  pleading  non-tenure  ;  if  inftead 
of  that  he  vouched  over,  then  he  admitted 
the  writ  to  be  good  as  to  himfelf,  but  ftili 
the  vouchee  might  counterplead  the  te- 
nancy j  if  he  did  not,  the  recovery  would 
be  good  by  eftoppel  againft  the  parries  to 
it  J  however,  in  fuch  a  cafe,  the  tenant  to 
the  precipe  could  not  recover  over  in  value, 
becaufe  he  had  loft  nothing  ;  but  if  the  te- 
ant  acquired  the  lands  after  the  voucher, 
and  judgment  was  given  againft  him,  it 
would  bind  the  land  ;  and  as  the  tenant  had 
loft  the  land,  he  would  recover  in  value 
againft  the  vouchee  :  fo  that  the  recovery 
would  be  effedual. 

C  4  This 


This  being  the  law  in  adverfary  fuits.  It 
ought  certainly  to  be  fo  in  common  reco- 
veries, which  the  judges  take  notice  of  as 
common  afiurances,  and  which  they  will 
always  fupport,   if  poffible. 


It  was  adjudged  that  this  recovery  was 
good  i  and  Lord  Chief  Juftice  Holt  faid, 
the  general  rule  was,  thar  if  the  tenant  to  the 
fr<£cipe  acquired  the  freehold  at  any  time 
before  the  judgment  was  given,  it  was  fuf- 
ficient,  becaufe  it  cannot  then  be  faid,  that 
the  recovery  was  had  againft  a  perfon  who 
had  nothing  in  the  lands  j  and  it  was  not 
enough  in  a  counter- plea  of  voucher  to  fay, 
the  voucher  had  nothing  in  the  lands  at  the 
time  of  the  voucher,  without  adding  nee 
unquam  fojlea  -,  therefore  a  writ  might  be 
made  good  by  a  fubfequcnt  purchafe,  fo 
might  a  voucher  j  which  was  the  more 
reafonable,  becaufe  tlie  demandant  might 
have  a  good  caufe  of  adlion,  although  the 
Sambourn  v.  tenant  had  not  the  land  when  he  commenced 
BelkeiSho\^.  his  fuit  j  fo  that  it  was  fuificient  in  law  if 
^^^'  '  '  the  tenant  had  the  land  to  render  at  any  time 
before  judgment. 

The  ftat.  14  Geo.  2.  which  will  beftated 
at  the  end  of  this  chapter,  has  obviated  all 

objedions 


obje^lionsof  this  kind  againft  the  tenant  to     ^^^P-  ^''I- 
the  pj'^cipe, 

1<1.  If  the  tenant  to  the  pr^ctfe  has  the 
freehold  at  the  time  when  judgment  is  given, 
although  his  eftate  be  afterwards  defeated, 
yet  the  recovery  will  be  good. 

Thus  where  land  was  given  to  an  alien  in  Anon.+Leon. 
tail,  remainder  over  to  another  in  fee  :  the  84Go!dib.S^i 
alien  fuffered  a  common  recovery,  and  died 
without  iflu». — All  this  was  found  by  office, 
and  it  was  contended,  that  the  alien  was 
not  tenant  to  the  land  when  the  recovery 
was  fuffered  ;  but  the  court  held  the  con- 
trary,  that  the  recovery  v/as  good. 

23.  It  has  fometimes  been  doubted  in 
praflice,  whether  upon  the  death  of  a  per- 
fon  whofe  widow  is  intitled  to  dower,  the 
heir  c^n  fuffer  a  recovery  before  afllgn- 
ment  of  dov/cr.  No  cafe  of  this  kind  has 
ever,  I  believe  been  determined;  but  it 
follows  from  the  principles  laid  down  by 
Ch.  B.  Gilbert y  that  fuch  a  recovery  would 
be  good,  for  he  fays  the  hw  cafts  the  (rtc-  26. 
hold  on  the  heir,  immediately  upon  the 
death  of  the  anceilor  j    but  the  law  does 

not 


not  cad  dower  on  the  wife,  (lie  takes  it  by 
her  own  aft.  It  is  true  that  when  the  wi- 
dow is  endowed,  the  poflfefTion  that  the  law 
calls  on  the  heir  is  avoided,  and  the  widow 
is  confidered  as  being  in,  from  the  death 
of  her  hulbandj  but  ftill  the  heir  had  the 
Vide  Lit.  f.  freehold  until  dower  was  afligned,  which  is 
^^^*  fufficient  to  fupport  the  recovery. 

Lincoln  Col-       24.  Although  a  perfon  has  acquired  the 
]ege  cafe,  3      freehold  by  diflcifin,  yet  he  will  be  a  good 
tenant  to  the pr^^cipe-y  and  in  all  cafes  where 
Griffin  v;        t^e  validity  of  a  common  recovery  is  con- 
Stanhope,        tefted,  the  court  will  fuppofe   that  there 
10-  Ja-  544-  ^y^g  ^  good  tenant  to  the  precipe,  if  nothing 
appears  to  the  contrary. 

I  Vent.  358.        25.  If  a  writ  of  entry  is  brought  againft 
Pauhn  V.         the  tenant  of  the  freehold  and   a  ftranger. 

Hardy.  SrCin.  -n  1  vj      r        1 

3.63.  Shep.      the  recovery  will  be  valid,  for  the  recom- 
Tou.  41.         pence  in  value  will  go  to  the  perfon  who 
has  really  loft  the  eftate. 

Marquis  of  -^'  I^  thcrc  be  two  joint-tenants  of  a 

Winchellet's    manor,  and  a  writ  of  entry  of  the  whole 

"rc'     I  manor  is  brought  againft  one  of  them,  on 

which  a   common  recovery  is  fuffered,  it 

will  only  be  good  for   the    moiety  of  the 

perfon  againft  whom  the  writ  was  brought; 

but 


but  as  to  the  other  moiety,   it  will  be  void 
for  want  of  a  tenant  to  the  pracipe. 

27.  As  it  is  abfolutely  neceflfary  that  the 
tenant  to  the  precipe  fhould  have  an  eftatc 
of  freehold,  it  follows,  that  no  perfon  who 
has  not  an  eftate  of  freehold,  can  of  himfelf 
fuffer  a  common  recovery,  becaufe  he  can- 
not convey  a  freehold,  to  the  perfon  againft 
whom  the  writ  is  to  be  brought. 


'&' 


Thus  where  a  leflee,  pour  auter  vie,  j^ei,  _,- 
made  a  leafe  for  fixty  years,  and  died,  in  7S5. 
the  life-time  of  the  cejiui  que  vie,  the  per- 
fon in  reverfion,  being  tenant  in  tail,  fuf- 
fered  a  common  recovery,  which  was  held 
erroneous  for  v/ant  of  a  good  tenant  to  the 
precipe  i  for  upon  the  death  of  the  tenant, 
pour  auter  vie,  the  freehold  was  caft:  on  the 
tenant  for  years  ;  fo  that  he,  or  fome  per- 
fon claiming  under  him,  ought  to  have  been 
tenant  to  the  praecipe, 

2%.  So  where  lands  were  limited  to  Sir  ^^ 

Dormer  v, 

Robert  Bonner  for  ninety-nine  years,   if  he   Parkhurit, 

fhould  fo  lone  live,  remainder  to   truftees    ^  ^      '35- 
'j    L  •     1     •  r  ■  4  Brown  405. 

and  their  heirs,  to  preferve  contingent  re- 
mainders,  remainder  to  his  firft  and  other 

fons 
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Chap.  Jir.  Tons  in  tail  male.  Sir  Rolert  having  ifluc 
^"^^"*^  a  fun,  FUefJDood  Dormer,  they  both  joined 
in  levying  a  fine  to  make  a  tenant  to  the 
fr^cipey  and  then  fuffered  a  common  re- 
covery. The  principal  qucftion  in  this 
cafe  was,  whether  the  freehold  pafled  to 
the  truftees,  there  being  a  confiderable  er- 
ror in  the  words  by  which  the  remainder 
was  limited  to  them  ?  And  the  court  hav- 
ing determined,  that  the  freehold  did  pafs 
to  the  truftees,  they  concluded  that  the  re- 
covery was  void  ;  for  if  it  was  confidcred 
as  the  recovery  of  Robert  Dormer,  it  was 
void,  becaufe  he  being  only  tenant  for  years 
could  not  give  a  freehold  to  another,  with- 
out which  there  could  not  be  a  good  tenant 
to  ih^ precipe  i  for,  to  make  him  fo,  he 
muft  have  a  freehold  in  him.  And  taking 
it  as  the  recovery  of  FleeiWDcdy  the  fon,  it 
could  not  be  good,  the  freehold  be"ing 
in  the  truilees,  and  not  in  hirrt,  he  hav- 
ing only  a  remainder  expeflant  on  the 
determination  of  their  eftate.  And  as  to 
the  fine  levied  by  Robert  Dormer  and  Fleet- 
wood, it  (lood  thus :  confidered  as  the  fine 
of  Robert,  it  was  void  for  want  of  a  free- 
hold, it  being  fettled  beyond  all  doubt,  that 
a  fine  by  tenant  for  years,  operates  nothing 
and  was  abfolutely  void  :  and  confidered  as 

the 
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the  fine  o{  Fkehvoody  it  was  equally  fo  for     Chap.  Hf. 
want  of  a  freehold  in  him,  it  bt^ing  equally      ^~^ 
dear  that  none  can  levy  a  fine  but  he   who 
has  a  freehold  in  pofiefllon, 

20.  It  has  been  Ions;  fettled,  that  a  de-    '  Tn(l.  42.  a. 

•r  r  r  J    t  !     8  Rep.  96.  a. 

vrfe  to  executors  for  payment  of  debts,  and 
until  debts  are  paid,  only  gives  the  execu- 
tors a  chattel  interefi:  in  lands  thus  devifed, 
and  therefore  does  not  prevent  the  difpofal 
ordefcent  of  the  freehold;  fo  that  if  afcer 
fuch  a  devife  the  tcftator  gives  the  fame 
lands  to  a  perfon  for  life,  the  freehold  will 
veft  in  fuch  devifee  imrr:ediately  on  the 
death  of  the  teflator,  and  he  will  be  enabled 
to  make  a  good  tenant  to  the  precipe, 

30.  So  if  a  teflator  gives  his  executors 
full  power  to  receive  the  mefne  profits  of 
his  eftates  in  a  particular  place,  upon  trufl 
to  pay  his  debts,  and  afterwards  devifes 
thofe  eftates  to  a  perfon  for  life,  the  free- 
hold will  become  vcfted  in  fuch  devifee  on 
the  death  of  the  devifor,  and  he  mjjy  make 
a  good  tenant  to  the  pracipe. 

Thus  where  Sir  Michael  Arimne  bcin^    Catterv. 

r    r    1    •      r  in  •/  •  Banuuiillon, 

feifed  m  fee  of  feveral  cilacer,  in  the  counties    ,  p.  Wins. 
o{  Hunthwdon.  Lincoln.  i£c.  made  his  will,    5°>- 

*       '  ,2  lirown.  I. 

and 


and  thereby  defired,  that  his  executors 
would  take  care  to  fee  all  his  debts  and  le- 
gacies paid  by  nnaking  fale  of  his  perfonal 
cftate  i  and  as  his  debts  were  great^  he  de- 
vifed  to  his  executors  all  his  manors  and 
lands  of  Cherry  Orion  and  Boiolph  Bridge, 
to  be  by  them  fold  for  the  moft  that  could 
be  got,  and  the  monies  arifing  from  fuch 
fale  difpofed  of  in  the  payment  of  his  debts 
and  legacies.  And  left  both  his  perfonal 
eftate  and  the  monies  to  arife  from  fuch  fale 
Ihould  not  be  fufficient,  the  teftator  gave 
his  executors  full  power  to  receive  the 
mefne  profits  of  his  whole  eftate,  lying  in 
Fkkworlh  and  Wiliciighbyy  in  the  county 
o(  Lincoln,  The  teftator  then  devifed  the 
faid  manors  o(  Pickzvorlb  and  Willoughbyj 
after  fuch  time  as  his  debts  and  legacies 
fhould  be  paid  by  the  rents  and  profits 
thereof,  to  Evers  Armyney  Efq.  for  his  life, 
without  impeachment  of  waftci  and  in  cafe 
the  faid  Evers  Armyne  fhould  have  any  iflue 
male,  then  to  fuch  iflue  male  and  his  heirs 
for  ever,  and  after  the  deceafe  of  the  faid 
Evers  Armyne^  in  cafe  he  left  no  iffue  male, 
then  after  fuch  time  as  his  debts  and  lega- 
cies were  fully  paid,  he  devifed  the  manor 
o( Pichjjorth  to  Thomas  Style  in  fee.  Evers 
Armyne,  the  devifee,  having  got  into  pof- 

feflioff 
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felfiori  of  the  faid  manors  o(  Pickworih  and 
IVilloughbyj  fuffered  a  common  recovery 
of  them  before  the  debts  were  paid,  and  de- 
clared the  ufes  thereof  to  himfelf  in  fee. 

This  cafe  having  been  heard  in  the 
Houfe  of  Lords,  the  judges  were  diredled 
to  give  their  opinions,  "  Whether  the 
"  eftate  for  life  was  veiled  in  Evers  Ar- 
"  myne  at  the  time  of  the  recovery,  before 
"  all  the  debts  were  paid,  fo  that  he  could 
*'  make  a  good  tenant  to  the  precipe  ?" 
And  the  Lord  Chief  Juftice  of  the  court 
of  Common  Pleas,  in  the  name  of  all  the 
judges  who  had  confulted  together,  de- 
livered their  unanimous  opinion,  "  That 
"  the  eftate  for  life  was  vefted  in  Evers  Ar- 
"  myne  at  the  time  of  the  recovery.'* 

3r.  It  is  not  only  neceflfary  for  a  perfon, 
who  fufFers  a  common  recovery,  to  have 
an  eftate  of  freehold  in  the  lands,  but  it  is 
alfo  neceflary  that  it  fliould  be  an  eftate  in 
pofleflion  J  for  the  perfon  againft  whom 
the  writ  is  brought  muft  be  aflual  tenant 
in  pofleflion  of  the  freehold,  at  the  time 
when  judgment  is  given;  fo  that  it  fre- 
quently happens,  that  perfons  who  are  in-r 
titled  to  eftates  of  inheritance  in  lands,  are, 

notwith- 
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Chap.  irr.  notwithdanding,  dtfabied  from  fuffcrlng 
common  recoveries  of  them,  in  confe- 
quence  of  their  not  having  a  freehold  in 
poflefTion, 

This  happens  in  two  inftances:  ift. 
where  the  lands  are  let  out  on  leafes  for 
lives ;  2dly,  v/hen  there  is  an  cftate  for 
life  prior  to  their  eftate  of  inheritance. 

injn-eanef'         32.  Befofc  the  ftatutc  oi  qtila  emptoresy 
leafes  for  livei    lubinfeudations,  whereon  rents  and  lervices 
they  need  not     wcre  rcferved,  did  not  prevent   a  writ  of 
^°'^'^{ red"^'      ^rifry  from  lying  againft  the  freeholder  of 
1  Burr   lie.    ^^^    feignory ;    when    common    leafes  to 
farmers  for  one  or  more  life  or  lives  referv- 
ing  rent  came  in  ufe,  they  refi:mbled  fub- 
infeudations,  and   therefore    onght  not  to 
have  prevented    the   precipe   from    being 
brought  againft  the  owner  of  the  freehold 
under  which  the  leafes  were  granted  ;  but 
it  v/as,    however,  thought  necclfary,   and 
became  ufual,  for  the  perfon  who  intended 
to  fuffcr  a  recove/y  to  get  conditional   fur- 
renders  from  the  tenants  for  lives,  in  order 
to  become  feifed  of  a  freehold  in  polTcffion, 
and  be  thereby  enabled  to  make  a  good 
tenant  to  the  praiipe, 

2  32^  This 


33.  This  pradlice  being  produflive  of  fe-     Chap.  III. 
veral  inconveniences;    the  leflees  for   life 
being  fometiines  unwilling,  and  frequent- 
ly unable,  from  want  of  age  or  underftand- 
ing,  to  make  fuch  furrenders,  and  it  being 
in   fome  inftances   doubtful   in  whom  fuch 
leafes,  for  lives  were  veiled.  The  flatute  of 
14  Geo.   2.  c.  -o.     Reciting  that   fcveral 
leafes  had  been  and  were  likely  to  be  made  of 
honours,  caftles,  manors,  lands,  tenements, 
and  hereditaments,  for  one  or  more  life  or 
lives,  under  particular  rents  thereby  referv- 
ed  and  to  be   referved,  and  that  procuring 
furrenders  of  fuch  freehold  leafes   or  the 
tenants  thereof  to  join,  frequently  occafion- 
ed  great  trouble,  difficulty  and  expence  to 
tenants  in  tail.    It  is  therefore  enafledy*.   j; 
"  That  all   common  recoveries,  fufFered, 
*'  or  to  be  fuffered,  in  his  majefty's  court  of 
**  Common  Pleas  at  JVeJlminJier^  or  in  any 
"  other   court  of  record  in  the  principality 
"  odValeSy  or  in  any  of  the  counties  pala- 
*'  tine,  or  in  any  other  court  having  jurif- 
"  diflon  of  the  fame,  of  any  honours,  caf- 
"  ties,  manors,  lands,  tenements,  or  here- 
"  ditaments,  without  any  furrender  or  fur- 
**  renders  of  fuch  Icafe  or  leafes,  or  without 
*'  the  concurrence,  or  any  conveyance  or  af- 

VoL.  II.  D  "furance 


"  furance  from  fuch  leffee  or  leflees,  in  of- 
"  der  to  make  good  tenants  to  the  v^^rits  of 
*'  entry,  or  other  writs  whereupon  fuch  re- 
**  coveries  have  been,  or  fhall  be  had  or 
"  fuffered,  fhall  be  as  valid  and  efFedlual  in 
"  law,  to  all  intents  and  purpofes  whatfo- 
**  ever,  as  if  fuch  lelTee  or  lefTees,  or  any 
"  other  perfon  or  perfons  claiming  un- 
"  der  him,  her,  or^  them,  had  conveyed, 
"  or  joined  in  conveying,  or  fhall  convey,  or 
"  join  in  conveying,  a  good  eftate  of  free- 
"  hold  to  fuch  perfon  or  perfons  as  has,  or 
"  have  been,  or  fhall  become  tenant  or  te- 
"  nants  to  fuch  writs  of  entry,  or  other  writs, 
**  whereupon  fuch  common  recoveries  have 
"  been,  or  fhall  be  fuffered.'^ 

But  Perfons  04.  Although  this  flatute  has  made  the 

bavmg  aprier  ^  '-' 

Eftate  for  Life   furrender  of  leafes  for  lives  unnecefTary,  yet 
mufijoin.  jj  jjQgg  j^Qj  extend  to  eftates  for  life  which 

arc  prior  to  the  eflate  of  which  a  recovery 
is  intended  to  be  fuffered.— Such  eftates 
mufl  therefore  flill  be  furrendered  to  tlie 
perfon  againft  whom  the  writ  of  entry  is 
brought,  for  this  cafe  is  exprefsly  excepted 
in  the  flatute  20  Geo.  2.  c.  20.  /.  2.  by  which 
it  is  provided,  "  That  nothing  in  that  a6l 
"  contained  fhould  extend,  or  be  conflrued 
^'  to  extend,  to  make  any  common  recove- 
o  "  ries 


^'  ries  valid  and  efFedlual  in  law,  unlefs  the     Chap.  III. 

"  perfon  or   perfons   intitled  to   the   firft      ^•^"V"^-'. 

"  eftate  for  life,  or  other  greater  eflate  (in 

"  cafe  there  was  no  fuch  eftate  for  life  in 

**  being)  in  revcrfion  or  remainder,  next 

''  after  the  expiration  of  fuch  leafes,  has  or 

"  have,  by  fome  lawful  afl  or  means,  con- 

"  veyed  or  allured,  or  joined  in  conveying 

*'  or  afluring,   or  fhall,  by  fome  lawful  adl 

**  or  means,   convey    or  affure,  or  join  in 

"  conveying  or  afiuring  an  eftate  for  life,  at 

**  the   leaft,    to    fuch  perfon     or    perfons 

*^  as   has  or  have  been,  or  fliall  become 

"  tenant  or  tenants  to  the  writs  of  entry,  or 

"  other  writs  whereupon  fuch  common  re- 

"  coveries  have  been  or  fliall  be  fufFered." 

2S-  The  prior  eftate  for  life  ought  to  be  pj^^g^  .^ 
furrendered  to  the  perfon  who  has  the  re- 
mainder or  reverfion  before  he  makes  a 
tenant  to  the  precipe  -,  but  if  the  furrender 
is  made  after  the  execution  of  the  deed,  by 
which  the  lands  are  conveyed  to  the  perfon 
who  is  to  be  tenant  to  the  pr^cipey  it  muft 
then  be  made  to  him,  otherwife  it  will  be 
void,  bccaufe  the  perfon  who  is  to  fuffer 
the  recovery  has  then  no  reverfion  in  him 
for  the  furrender  to  operate  upon. 

D  2  36.  Com- 


3^  3Rccoi3Ci*fe^. 

Chap.  III.  ^6.  Common    recoveries  "having    been 

yz'~''~T      loner  confidered   as  common   aflurances  of 

^  Surretiaer  i  •        i 

h  th:  I'tnant   iands,  and  in  the  nature  or  conveyances  by 
Jor  Life  IS       confent,    the  judges  have,  in  confequence 

lomethnes  •       i  •  n 

frefumcd.  oi  particular  circumltances,  fometimes  pre- 

fumed  that  the  tenant  for  life  had  furren- 
dered  his  eftate,  although  a  furrender  was 
not  aflually  proved. 

37.  Thus  where  the  pofieffion  has  accom- 
panied a  recovery  for  a  long  time,  the  court 
will  prefume  a  furrender  by  the  tenant  for 
life  to  make  a  tenant  to  the pr^ci^e. 

Green  v.  jj^  gp,  ejeflment  upon  a  trial  at  bar   for 

3  Keb.  310.  ^iinds  held  in  ancient  demefne,  a  recovery  in 
1  Mod.  1:7.  the  court  of  ancient  demefne  was  produced, 
'  ^^'^'  which  had  been  fuflered  a  long  time  before, 
and  the  poffefTion  had  gone  accordingly. 
It  appeared,  that  part  of  the  land  was  leaf- 
ed for  life,  and  the  recovery  was  by  the  per- 
fon  in  reverfion;  fo  that  there  was  no  te- 
nant to  the  prcecipe.  But  the  court  faid, 
that  as  the  pofleffion  had  gone  with  the 
recovery  for  fo  long  a  time,  they  would 
prefume  a  furrender  j  as  in  an  appropri- 
ation of  great  antiquity,  a  licence  has  been 
prefumed,  although  none  a])pearcd. 

Z^'  So 


■38.  So  where  collateral  evidence  has  been     Chap.  III. 
given  of  a  lurrender  by  a  tenant  for  life,  the 
recovery  has  been  deemed  good. 


Warren  ex 
dem.  Webb 


Upon  a  trial  at  bar,  the  leflbr  of  the 
plaintiff  claimed  under  an  old  intail  in  a  fa-  v.  Greenville 
mily  fettlement,  and  part  of  the  eftate  ap-  2  Sira.  1129. 
peared  to  be  in  jointure  to  a  v/idow  at  the 
time  her  fon  fuffered  a  common  re- 
covery. The  defendant  who  claimed 
title  under  the  recovery  not  being  able  to 
fhew  a  furrender  of  the  mother's  life  eftate, 
it  was  infiftcd  that  there  was  no  tenant  to 
the  prcecipe,  as  to  that  part ;  fo  that  the  re- 
mainder, which  the  leffor  of  the  plaintiff 
claimed,  WaS  not  barred. 

To  obviate  this  objeflion,  it  was  Infifted 
by  the  defendant,  that  after  fo  long  a  time 
feadelapfed,  a  furrender  fliould  beprefumed 
according  to  the  dodlrine  laid  down  in  the 
cafe  Q^ Green  v.  Frond;  and  to  fortifv  this 
prefumption,  they  offered  to  produce  in 
evidence  the  debt  book  of  Mr,  Ediuardsy 
an  attorney  at  Brijloly  then  a  long  time 
dead,  wherein  he  had  charged  32  /.  for  fuf- 
fcring  the  recovery,  two  articles  of  which 
tharges  were,  for  drav;ing  a  furrender  of  the 

D  3  rno- 


3^  Recoljctfeis. 

Chap.  Iir.  mother's  eftate  20  s.  and  for  ingrofling  two 
parts  thereof  20  j-.  and  that  it  appeared  by 
the  book,  that  the  bill  had  been  paid.  This 
being  objecfted  to  as  improper  evidence, 
the  court  were  of  opinion  that  it  fhould  be 
allowed;  for  it  was  a  circumftance  materi- 
al upon  the  enquiry  into  the  unreafonable- 
nefs  of  prefuming  a  furrender  of  the  wi- 
dow's life  eftate,  and  could  not  be  fufpefted 
of  having  been  done  for  this  purpofe.  If 
Edzvards  had  been  living,  he  might  un- 
doubtedly have  been  examined  ;  and  after 
his  death  this  was  the  next  beft  evidence,  and 
it  was  accordingly  read  ;  after  which  the 
courtdeclared,  that  without  this  circumftance 
they  would  ha've  prefumed  a  furrender y  and 
defired  it  might  be  taken  notice  cf^  that  they  did 
not  require  any  evidence  to  fortify  the  prefump- 
tion  after  fuch  a  length  of  time, 

39.  But  where  there  is  no  reafon  or 
ground  to  found  a  prefumption,  that  the 
tenant  for  life  had  furrendered  his  life 
eftate,  and  where  the  pofiefllon  has  7iot  gone 
vv'lth  the  recovery,  the  court  will  not  prcr. 
fume  that  fuch  a  furrender  was  made. 

Goodtitle  px 

dem.  Bridges  G.  R.  Bridges  being  tenant  in  tail  of  a 
of  Chard>7  confiderable  eftate,  whereof  he  was  in  pof- 
zB'.uT.  J0&5.  fefTion 


feflion  of  fome  part,  the  remainder  being 
held  by  a  widow,  on  whonn  it  had  been 
fettled  for  life,  for  her  jointure,  and  who 
was  then  in  poffeflion  of  it,  fuffered  a  com- 
mon recovery  of  the  whole  eftate  tail, 
ufing  fuch  defcriptions  as  were  fufficient  to 
include  the  whole  eftate  tail,  and  then  fet- 
tled it  on  the  Duke  oiChandos, 

Upon  the  death  of  G.  R.  Bridges,  the 
Duke  oiCbandos  entered  into  polTefllon  of 
all  the  eftate,  except  the  part  of  which  the 
v/idow  was  in  pofleffion,  and  upon  her 
death,  he  took  poffeflion  of  that  part  alfo. 

An  ejeflment  was  brought  againft  the 
Duke  of  Chandos  by  James  Bridges  the  re- 
verfioner,  for  that  part  of  the  eftate  tail 
whereof  the  window  was  in  pofTefTion,  at 
the  time  when  the  recovery  was  fuffered ; 
upon  the  ground  that  there  was  no  furren- 
der  of  the  widow's  life  eftate  :  the  Duke  of 
Chandos  being  unable  to  give  any  fort  of 
evidence  of  an  a5lualjurrender^  his  counfei 
infifted  at  the  trial  that  a  furrender  of  the 
widow's  life  eftate  ought  to  be  prefumed 
after  fo  long  a  time,  even  though  they 
fhould  not  give  any  evidence  whatfoeverof 
fuch  a  furrender  j  but  Mr.  Juftice  Noel, 
D  4  who 


who  tried  the  caufe,  was  of  opinion,  that  a 
funcnder  of  the  tenant  for  life  could  not 
beprefumed,  when  no  fort  of  evidence  had 
been  given  to  make  fuch  a  fad  in  the  leaft 
probable ;  and  when  the  poffefTion  had  not 
gone  with  the  recovery,  but  had  continued 
in  the  tenant  for  life  until  the  time  of  bring- 
ing the  ejeflmenr,  and  accordingly  he  di- 
reded  the  jury  to  find  for  the  plaintiff. 


Ante  f.  37,        Upon  this  diredion  a  motion  was  made 
^  for  a  new  trial.     The  defendant's  counfel 

relied  on  the  cafes  of  Grec}?  v.  Froudj  and 
Warren  ex  dem.  Wehb  v.  Grenville^  men- 
tioned in  the  preceding  pages. 

On  the  other  fide  it  was  argued  for  the 
plaintiff,  that  there  could  be  no  prefump- 
tion  without  fome  fafts  to  ground  it  upon. 
In  the  cafe  of  Mr.  Grenville^  there  was  a 
very  ftrong  prefumption  arifing  from  the 
articles  in  the  attorney's  bill,  the  proof 
whereof  the  court  allowed  to  be  entc^red  in- 
to, and  received  fatisfadion  from  it  ^  and 
that  there  was  no  cafe  where  aprefumption 
of  a  furrender  had  been  raifed,  without 
poffeffjon  accompanying  and  following  the 
recovery. 

la 


In  the  cafe  ofFroud  v.  Green,  upon  which  Chap.  lir. 
Mr.  Grenville\  cafe  was  faid  to  be  grounded, 
there  was  apofTeiTion  which  had  followed  the 
recovery  for  a  long  time,  and  that  was  the 
very  reafon  there  given  for  the  courts  form- 
ing the  prefumption  which  they  then  made. 
That  the  rule  in  all  the  cafes  cited,  and  in  all 
cafes  of  this  kind,  rr.ufl:  in  reafon  and  com- 
mon fenfe,  necefTarily  be  underftood  to  re- 
late to  the  length  of  time  which  has  elapfed 
Jince  the  tenant  in  tail's  coming  into  pcjjej/icn, 
and  not,  to  the  length  of  time  fince  the  fuf- 
fering  of  the  recovery.  The  out-ftanding 
life  eftate,  during  the  life  of  the  widow, 
forms  the  ftrongeft  prefumption  that  flic  did 
not  furrender  the  eftate  j  befides,  it  did  not 
at  all  appear  from  the  judge's  report  that  G. 
R.  Bridges^  the  tenant  in  tail  in  pofleflion  of 
all  the  refl  of  the  eftate,  and  of  which  he  had 
power  to  fuffer  a  recovery,  ever  meant  or  in- 
tended to  fuft^er  a  recovery  of  thefe  fettled 
lands,  which  he  had  no  power  to  do  ;  he  had 
other  lands  upon  which  the  recovery  opera- 
ted, and  there  was  no  reafon  to  imagine  that 
he  meant  to  include  thefe  lands,  or  that  he 
ever  attempted  to  procure  a  furrender  of 
them. 

Lord  Mansfield. — "  I  was  counfel  in  the 
"^^  cafe  of  Mr.  GrenviUe  reported  by  Strange, 

''  and 


and  I  remember  very  well  that  the  point 
of  evidence  was  ftrongly  litigated  j  the  at- 
torney, who  had  been  concerned  in  the 
tranfadion  of  the  common  recovery,  was 
one  Edwards  o( Brijlol,  who  had  been  then 
long  dead  :  the  enrry  in  his  bill  book  was 
made  at  the  time  of  the  tranfaclion,  and  a 
receipt  had  been  given  upon  the  bill  which 
contained  the  ^xi\q\qs  for  drawing  and  en- 
grojfing  the  fur  render  \  fo  that  there  was  po- 
fitive  proof  in  thatcafeof  anaftual  furren- 
der:  and  there  thejointrefs  had  been  dead 
a  vaji  number  of  years ,  and  the  perfon  who 
fuffered  the  recovery,  and  his  fon  after 
him,  had  both  of  them,  during  their  re- 
fpedlive  lives,  fufficient  opportunity  to 
have  fet  it  right  after  they  came  into  pof- 
feflion,  if  they  had  known  or  fufpefted  it 
to  have  been  defeftive,  which  certainly 
formed  a  prefumption  that  it  was  regular, 
and  not  defeflive. — I  am  confident  that 
all  the  court  did,  or  intended  to  do  in 
that  cafe,  was  only  to  take  care  that  it 
Ihould  be  underftood,  that  they  did  not 
mean  to  (hake  the  authority  of  any  one 
cafe  which  had  been  founded  upon  pre- 
fumption, and  that  they  would  not  require 
pofitiveproof  ofa  furrender,  in  any  cafe, 

"  where 


"  where  there  was  fufHclent  prefumptlon  of     Chap.  IIL 

"  it.     Sir  J.  Strangers  report  is  incorrect, 

"  confidered  as  a  foundation  for  a  principle 

"  or  rule  of  property,  though  it  might  be 

*'  enough  to  ferve  the  taker  of  fuch  a  note 

"  for  a  memorandum  to  refrefh  his  own  re- 

"  colleflion ;  if  that  be  fo,  then  confider  the 

*'  prefent  cafe  upon  principles.     There  are 

**  two  forts  of  prefumption  j    one,  a  pre- 

**  fumption  of  law,  and  not  to  be  contradift- 

*'  ed  ;  the  other  a  fpecies  of  evidencej  which 

*'  latter  muft  have  a  ground  to  ftand  uponj 

**  fomething  from  whence  it  is  to  arife. 

"  It  is  now  fully  fettled  and  eftablilhed, 
"  that  a  tenant  in  tail  may,  if  he  pleafes, 
"  either  turn  his  eftate  tail  into  a  fee  fimple, 
'^  or  alienate  it  for  his  own  benefit,  by  fuf- 
*^  fering  a  common  recovery  ;  but  he  muft 
''  have  a  fufficient  eftate,  and  power  to 
"  qualify  him  for  fuffering  fuch  a  reco- 
"  very  ;  he  muft  either  be  tenant  in  tail 
"  in  poflcfTion,  or  he  muft  have  the  con- 
"  currence  of  the  freeholder,  who  claims 
"  under  the  fame  fettlement. 

*'  This  principle   is   adhered  to  by  the    Ante  f.   33, 
'•  ftacute    14.  Geo.  1.  c.  20.   the  tenant  for    ^^' 
'^  life,   wiiofe  confent  is  necefiary   to  the 

"  tenant 


44  IaCCOIJCCICS?. 

C/.r.p.  HI.  tc  tenant  in  tail  in  rennainder,  to  enable 
''  liim  to  cut  off  the  intail,  is  not  the  lelTce 
*'  of  the  land  under  a  beneficial  leaie,  but 
**'  the  original  tenant  for  life,  clainning  un- 
"  der  the  fame  fannily  fettlenrient,  and  hav- 
"  ing  a  life  eftate  fettled  upon  hinn  prior, 
"  in  order  of  fucceflion,  to  the  other's  re- 
"  mainder  in  tail. 

"  Where  a  perfon  has  a  power  to  fuffer 
"  a  recovery,  and  thereby  bar  his  eftate 
"  tail,  omnia  pr^Jumuntur  rite  iS  Jolemniter 
*^  aSfa^  until  the  contrary  appears  j  and  it 
"  is  reaibnable  that  it  lliould  be  fo  :  but  if 
"  the  contrary  appear,  then  there  is  an  end 
"  of  fuch  prefumption. 

Keen  ex  den.         *c  'j'j,-s  ^^3  j|^g  ^^^-^  ^f-  ^j.^  £^j.]  ^f  ^^y_ 
x.arl  ot  Ford-  ■   ^        ,        •       (_• 

mouth  V.  ^''  folk  s  recovery,  upon  a  trial  at  bar  in  this 
Earl  of  Ef-  "court,  in  £^/?^r  term,  1747  ;  there  the 
2  Sua.  1267.  "  contrary  did  appear,  and  the  prelump- 
"  tion  v/as  thereby  deftroyed  ;  there  were 
'•  blundering  deeds  aftually  produced, 
"  which  appeared  clearly  to  be  wrong; 
"  and  it  v.as  manifeft,  upon  the  evidence 
*'  difclofed,  that  there  v/as  not  a  good 
*'  tenant  to  the  p'acipe :  it  was  therefore 
*'  iunpofi'ible  for  the  court,  in  that  cafe,  to 
"  prefuine  ihac  there  was  a  good  tenant 
"the  prwcite. 

"But 


"  But  if  a  man  has  power  to  luffer  a  re- 
*'  covery,  that  is  a  folid  and  reafonable 
"  ground  for  prefunaing  that  all  was  done 
"  rightly  and  regularly,  unlefs  fonnething 
"  to  the  contrary  Ihall  appear. 

"  Vv'hcre  the  freeholder  is  a  trufbee  for 
"  the  tenant  in  tail  himfelf,  and  under  his 
"  power  and  diredion,  it  is  a  reafonable 
"  and  jufl:  caufe  for  prefuming,  that  every 
"  thing  was  regularly  tranfacted  j  fo  where 
"  the  perfon  or  perfons  inierefted  to  obje(5l 
*'  againfl:  the  validity  of  a  recovery  have 
"  had  opportunity  to  make  obje<5lions  to 
*^  it,  but  inftead  of  doing  fo,  have  ac- 
*'  quiefced  under  it,  and  not  difputed  its 
"  validity,  this  forms  a  prefumption  that 
"  all  was  right  and  re8;ular.  But  there 
"  can  be  no  prefumption  in  the  nature  of 
"  evidence,  in  any  cafe,  without  fomething 
"  from  whence  to  make  it,  fome  ground 
*'  to  found  the  prefumption  upon  ;  whereas 
**  here  is  abfolucely  nothing  from  whence 
"  CO  prefume  a  furrender:  the  fingle  prc- 
*'  fence  to  any  the  lead  ground  of  pre- 
*'  fumption,  in  the  prefcnc  cafe,  can  only 
''  be  this,  that  no  tenant  in  tail  in  re- 
*'  mainder  would  fulfer  a  recovery,  wich- 
"  out  firfl:  getting  a  furrender  of  the  life 

"  eflate. 


"  cftate,  in  order  to  make  it  valid  arid  ef- 
"  fedlua].  But  even  that  ground,  flight  as 
"it  is,  will  not  hold  in  the  prefent  cafe  j 
"  for  it  does  not  at  all  appear,  upon  the 
"  report  of  the  judge,  that  G.  R.  Bridges, 
"  who  fuffered  the  recovery  in  queftion, 
"  had  the  lead  intention  whatfoever  to  in- 
"  elude  thofe  particular  lands  in  the  reco- 
"  very  which  he  fuffered,  and  which  he 
"  had  full  power  in  himfelf  alone  to  fuflfer, 
*'  of  all  the  reft  of  the  eftate  whereof  he 
"  was  at  that  time  tenant  in  tail  in  poflef- 
"  fion.  He  was  then  in  pofTeflion  of  the 
"  manor  of  Keynjbam,  and  of  other  lands  in 
*'  Key?ijhaniy  fufficient  to  anfwer  the  gene- 
"  ral  defcriptions  ufed  in  the  recovery,  he 
"  muft:  probably  know,  or  have  been  in- 
*'  formed  by  his  counfel  or  agents,  that  he 
*^  had  no  fuch  power  over  the  fettled  parts, 
**  without  obtaining  a  furrender  of  the  life 
"  eftate;  he  might  perhaps  be  fatisfied  that 
"  he  could  not  obtain  a  furrender  of  the 
**  life  eftate,  or  he  might  have  attempted 
*'  to  obtain  it,  and  failed  in  fuch  attempt. 

*'  If  the  mere  faft  of  a  remainder-man 
*'  in  tail's  fuffering  a  recovery  was  aIo?!e 
"  fufficient  to  ground  a  prefumption  of  a 
"  furrender  of  the  life  eftate i  it  would  be 

"  in 


"  in  the  power  of  every  remainder-man  in 
"  tail  to  bar  the  eftate  tail,  notwithftanding 
"  the  tenant  for  life  fhould  abfolutely  re- 
"  fufe  to  join  with  him  in  fuffering  a  re- 
"  covery ;  it  is  therefore  necefiary  that 
"  there  fhould  be  fa61:s  and  circumftances 
"  to  ground  a  prefumption  of  fuch  a  fur- 
"  render  upon :  whereas  in  the  prefenc 
"  cafe  it  is  fo  far  from  being  reafonable 
"  to  prefume  that  there  was  fuch  a  fur- 
"  render  from  the  jointrefs,  that  there  are, 
**  on  the  contrary,  many  reafons  to  induce 
"  a  fufpicion  that  there  was  not  fuch  a  fur- 
"  render  J  fhe  might  have  more  regard  for 
"  James  Bridges  than  for  George y  fhe  might 
"  think  it  wrong  or  unkind  to  hurt  the  re- 
**  verfioner,  or  even  whim  and  peevifhnefs 
"  might  prevent  her  from  interfering: 
"  there  is  no  defining  the  various  reafons 
**  fhe  might  have  to  hinder  her  from  fur- 
"  rendering  her  life  eftate  for  fuch  purpofe, 
*'  Mr.  George  Bridges  being  therefore  only 
**  tenant  in  tail  in  remainder,  and  the  life 
"  eftate  under  the  fame  fcttlement,  ftill 
*'  fubfifting  at  the  time  of  his  fuffering  the 
**  recovery,  it  is  clear  that  he  had  no  power 
*'  to  alien  or  to  bar.  And  there  is  nothing 
"  from  whence  to  prefume  a  furrcnder  of 
"  the  life  eftate  to  enable  him  to  do  fo. 

"If 
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Chap.  Iir.  f<  If  he  had  any  power  to  bar  or  alien, 
'^  then  indeed  no  prefumption  could  have 
"  been  too  large,  in  order  to  prevent  (lips 
*^  in  legal  forms  and  methods  of  convey- 
"  ance,  and  to  efFc<5luate  the  intention  of  a 
"  perfon  who  had  a  legal  right  to  do  fuch 
*'  an  a(5t. 

"  No  argument  can  be  drawn  in  the  pre- 
*'  fent  cafe  from  length  of  time,  becaufe 
"  the  ejc6lment  was  brought  immediately 
*^  upon  the  death  of  the  jointrefs." 

The  court  were  all  clear  and  unanimous, 
that  there  was  no  colour  for  objeding  to 
the  judge's  diredtion. 

At  the  fittins;  of  the  court  the  next 
morning,  Lord  Mansfield  mentioned  this 
cafe  again  :  he  faid  he  had  looked  into  his 
cvv'n  notes  of  the  cafe  of  Warren,  on  the 
demife  of  Webby  againft  Grenville,  where 
the  recovery  was  of  forty  years  (landing  : 
and  the  court  did  lay  it  down  in  that  cafe, 
"  that,  after  a  recovery  of  forty  years 
"  landing,  they  would,  without  any  other 
"  ci)  cumftances,  prefume  a  conditional  fur- 
"  render  to  have  been  made  by  the  tenant 
*'  for  life ;"  and  they  relied  upon  i  Ventr. 

I 
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257,  and  Mr.  Piggof&  book,  p.  41.  But 
his  lordfhip  obferved,  that  there  are  other 
circum fiances,  in  the  cafe  in  Ventris ;  and 
there  is  nothing  in  Pigoty  to  juftify  this  ge- 
neral pofition.  And  he  added,  that  in  the  cafe 
then  at  the  bar,  the  court  did  (as  he  had 
taken  it  down)  admit  as  evidence  the  entry 
in  the  attorney's  book,  as  has  been  men- 
tioned. 

He  faid,  he  was  rather  more  ftrongly  of 
opinion  than  he  was  yefterday,  "  that  in 
"  the  prefent  cafe,  there  was  no  ground  for 
"  a  prefumption  that  there  was  any  furren- 
"  der  by  the  tenant  for  life."     Here  were 
two  particular  reafons  againft  making  any 
fuch  prefumption.     One  was,  that  there 
did  not  appear  to  have  been  any  intention 
in  the  remainder-man  in  tail,  to  fuffer  a  re- 
covery of  thefc  particular  lands :  the  other, 
that  here  was  no  pofTeflion  at  all,  under  this 
recovery ;  but,  on  the  contrary,  the  eje6t- 
ment  was  brought,  and  the  validity  of  the 
recovery  put  into  litigation,  immediately 
after  the  death  of  the  tenant  for  life. 

If  the  eldeft  fon,  who  has  a  remainder 
in  tail  under  a  family  fettlement,  fhould 
privately  fuffer  a  common  recovery,  and 

Vol.  II,  E  his 
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Chap.  in.  his  father  live  many  years  afterwards;  it 
might  as  well  be  argued,  "  that  length  of 
"  time  from  the  date  of  the  recovery 
•'  fhould  induce  a  prefumption,  that  the 
"  father  furrendered  his  eftace  for  life." 

And  his  lordfliip  declared  himfelf  as 
clear,  that  if  there  had  been  a  long  pof- 
feffion  by  the  tenant  in  tail  after  the  death 
of  the  tenant  for  life;  though  fuch  a  pof- 
fefTion  might  be  afcribed  to  the  entail,  the 
prefumption  ought  to  have  been  made, 
upon  the  ground  of  acquiefcence  under  it, 
and  the  probability  arifing  therefrom,  "that 
'*  the  parties  knew  that  the  recovery  was 
"  not  defedive.'* 

Rules  of  property  ought  (his  lordlhip 
faid)  to  be  generally  known,  and  not  to  be 
left  to  loofe  notes,  which  rather  ferve  to 
confound  principles,  than  to  confirm  them. 
He  therefore  propofed  to  have  a  confer- 
rcnce  with  all  the  judges  upon  this  cafe: 
which  propofal  did  not  arifc,  he  faid,  from 
any  doubt  about  the  matter;  (for  he  was 
more  confirmed  in  his  opinion,  than  he 
was  yefterday ;)  but  for  the  fake  of  having 
fo  confiderable  a  rule  of  property  fettled, 
and  of  rendering  it  notorious  and  publick. 

For 
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For  which  purpofe,  he  (at  firfl)  ordered  it  ^^J)!^"* 
to  ftand  over  till  next  term:  but  afterwards, 
iipon  it's  being  agreed  by  all  the  parties, 
that  in  Mr.  Grenville\  cafe,  there  was  a 
great  nunnber  of  years  during  which  the 
tenant  in  tail  had  been  in  poffefTion  after 
the  death  of  the  tenant  for  life  j  and  upon 
the  now  defendant's  counfel  candidly  de- 
claring "  that  they  themfelves  were  fully 
"  fatisfied  with  the  prefent  opinion  of  the 
"  court i"  he  retraced  his  propofal,  and 
faid  he  would  not  trouble  the  judges  with 
it,  fince  the  counfel  were  fo  candid  as  to 
acquiefce  entirely  in  the  opinion  that  the 
court  had  already  intimated. 

His   lordfhip   further    added,   that    he  , 

would  have  it  underftood,  that  pofleflion  of 
the  tenant  in  tail,  after  the  death  of  the  te- 
nant for  life,  does  leave  a  ground  of  pre- 
fumption,  "  that  there  was  a  furrender." 
But  in  the  prefent  cafe,  there  was  no  pof- 
fcflion  after  the  death  of  the  tenant  for  life: 
the  eje6bment  was  brought  immediately. 

40.^^ here,  after  a  recovery  the  deeds  were    Cartfide  v- 
fupprelTed  by  the  tenant  for  life^  fo  that  it    Ratcliffe, 

could  not  be  made  out   whether  he  had    '  ^^^'  ^^' 
.  292. 

furrendered  his  eftate  for  life  to  the  tenant 
E  2  CO 


to  the  praecipe  or  not,  it  was  decreed  for 
the  recovery,  without  allowing  a  trial  at 
law  J  for  where  deeds  are  fuppreffed  omnia 
pr<efumuntur, 

41.  Where  a  perfon  has  only  a  truft  eftatc 
of  freehold,  he  naay  notwithftanding  make 
an  equitable  tenant  to  the  pracipe,  which 
will  enable  him  to  fuffer  what  is  called  an 
equitable  recovery,  of  which  the  effeft  will 
be  ftated  hereafter. 


0/  the  Jiffe-  42.  When  the  perfon  who  means  to  fuffer 
^anlcs  l"^^'^^'  a  common  recovery  is  in  a6tual  poffeflion  of 
nuhich  a  Te-  the  freehold,  he  may  convey  that  freehold 
"pZci/JZay  ^^  ^^y  ftranger,  for  the  purpofe  of  making 
ie  made.  him  tenant  to  the  precipe  by  fine,  by  feoff- 

ment, by  bargain  and  fale  inrolled,  or  leafe 
and  releafe. 

Pine.  43.  It  is  fometimes  thought  expedient  to 

make  a  tenant  to  the  precipe  by  fine,  not 
only  on  account  of  the  notoriety  of  this 
fpecies  of  affurance,  but  becaufe  even  an 
erroneous  fine  gives  fuch  an  eftate  to  the 
cognizce,  as  is  fufficient  to  make  him  a 
good  tenant  to  the  pracipe.  And  Sir  M, 
Hale  faid  that  the  cognizee  of  a  fine  o5i» 

3  Kcb,  597,   purif,  would  be  a  good  tenant  to  the  pra- 

eipe 


cipe  in  a  recovery  fuffercd  the  fame  day, 
and  the  court  would  prefume  a  priority  to 
fupport  a  conveyance. 

Thus,  where  a  writ  of  error  was  brought  Lloyd  v. 
againft  a  perfon  who  was  made  cognizee  of  ^  ^'g^^'  ^g 
a  fine,  in  order  to  become  tenant  to  the 
pracipCy  and  after  the  recovery  had  been 
fuffered,  the  fine  was  reverfed  for  error ; 
yet  the  recovery  was  held  good,  becaufe 
there  was  a  good  tenant  to  the  precipe  at 
the  time. 

44.  But  if  the  fine  was  in  itfelf  abfolutely 
void,  as  if  the  perfon  who  levied  it  had  no 
cftate  of  freehold  in  the  land,  then  the  re- 
covery would  be  void,  becaufe  in  that  cafe 
the  fine  pafled  no  eflate. 

Thus  in  the  cafe  of  Dormer  v.  Tackhurfiy  Ante  f.  28. 
which  has  been  already  flated,  a  fine  was 
levied  by  a  tenant  for  years,  and  a  remain- 
der man  in  tail  to  make  a  tenant  to  the 
pracipCy  and  it  was  determined  that  the  re- 
covery was  void  j  becaufe  none  of  the  par- 
ties to  the  fine  had  an  eftate  of  freehold  in 
the  lands. 

45.  If  a  fine  be  levied  to  a  leflee   for    »  Yf^f-  ^9^ 
years  of  the  fame  knd  for  the  purpofe  of 

E  3  making 
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Chap.  in.  makifig  him  tenant  to  the  pracipe  in  a 
^-""^"""^'^  common  recovery,  the  term  for  years  will 
not  be  merged  by  the  fine  :  for  in  the  third 
fedion  of  the  ftatute  of  Ufes,  27  Hen,  8. 
there  is  a  faving  to  all  perfons  and  their 
heirs,  who  (hall  be  fcifed  to  any  ufe,  of  all 
^  fuch  former  right,  title,  i^c.  as  they  had  to 
their  own  ufe,  in  any  manors,  lands,  i^c, 
vhercof  they  Ihall  be  feifed  to  any  other 
life, 

Ferrers  v.  Thus  whcfc  A.  demifed  lands  to  5.  for  a 

Cr"o  w  643.  ^^^^  of  years,  and  afterwards  the  leflbr  by 
«  Roll.  R.  bargain  and  fale  inrolled  and  fine,  convey- 
**5-  cd  the  fame  lands  to  the  lefTee  and  others 

and  their  heirs,  to  the  ufe  of  them  and 
their  heirs,  to  the  intent  that  a  common 
recovery  fhould  be  had  and  fuffered  againft 
them  with  voucher  of  the  leiTor,  and  that 
he  fhould  vouch  over  the  common  vou- 
chee, to  the  ufe  of  a  ftranger  j  all  which 
was  done  accordingly.  The  queftion  was, 
whether  the  term  for  years  was  merged, 
and  it  was  determined  that  the  term  ftill 
exifted,  for  although  it  was  merged  by  the 
union  of  eftates  until  the  recovery  was  fuf- 
fered, yet  when  that  was  done,  the  ufes 
thereof  being  guided  by  the  bargain  and 
fale,  it  was  the  fame  as  if  there  had  been 
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Tvo  conveyance;  it  being  within  the  equity  \^^\^' 
and  intention  of  the  faving  in  the  third  fec- 
rion  of  the  (tatute  of  Ufes.  For  the  inten- 
tion of  that  ftatute  was  not  to  deftroy  prior 
estates,  but  to  preferve  them  ;  and  it  was 
agreed  by  the  whole  court,  that  if  a  fine  or 
feoffment  had  been  levied  or  made  to  the 
leffce  for  years,  his  term  would  not  have 
been  thereby  extinguifhed.  It  was  objeded 
that  the  bargain  and  fale  and  fine  were  to 
the  ufe  of  the  leflee  for  years,  otherwife  he 
could  not  have  been  tenant  to  the  pracipcy 
and  therefore  the  faving  in  the  ftatute  of 
Ufes  did  not  extend  to  this  cafe  j-  but  it  was 
anfwered  and  refolved,  for  the  former  rea- 
fons,  that  the  term  was  faved  by  the  equity 
of  the  ftatute, 

46.   It  Is  a  well  known  principle  of  law,    Ahhonihm 
that  where  a  fine  is  levied  without  any  con-    ^"'  ''f  '^^' 

■'  cimed  on  a 

^deration  or  declaration  of  ufe,  the  ufe  and    Fn:e,yet  it 
leo;al  eftate  immediately  refult  to  the  coe-    •^<^'^^^''/^- 

P  ■  &      Jlciait. 

nizDr  of  the  fine;  fo  that  the  cognizee  has 
only  a  feifin  of  an  inftant ;  in  confequence 
o(  this  doiflrine,  where  a  fine  was  levied,  in  3  Keb.  113. 
order  to  make  a  tenant  to  the  pracipff^  and 
a  writ  of  entry  was  brought  againft  the 
cognizee  of  the  fine,  on  which  the  com-  ^wox  52. 
mon  recovery  was  fuffercd ;  it  was  doubted 
E  4  whether 
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whether  fuch  a  recovery  was  good  ;  for  as 
no  ufe  was  declared  on  the  fint,  it  was  laid 
that  the  ufe  and  eftarc  immediardy  refult- 
ed  back  to  the  cognizor,  fo  that  the  cog- 
nizee  had  no  eftate  of  freehold  when  the 
writ  of  entry  was  brought,  nor  evej  after- 
^igo^^  wards.  Mr.  Pigot  held,  hov/ever,  that  fuch 

a  recovery  would  bi-  good ;  tor,  at  com- 
mon law,  if  a  fine  was  levie(^  without  con- 
fideratlon,  as  in  a  fine  there  needs  none,  the 
cognizee  was  tenant  to  all  writs,  until  the 
ftature  of  pernors  of  profits,  and  the  ftatute 
of  Ufes.  And  although,  fince  the  ftarute 
of  Ufes,  the  ufe  refults  back  when  no  ufe 
is  declared,  yet  the  intent  of  the  parties 
always  guided  the  ufe,  and  there  could  be 
no  refulting  ufe  agaiml  the  exprefs  inten- 
tion of  the  parties  -,  fo  that  whenever  the 
ufe  refults,  it  is  becaufe  the  parties  intend 
it. —  Now  in  a  cafe  of  this  kind,  the  evident 
intention  of  the  parties  is  to  make  a  tenant 
to  the  pracipe^  which  appears  upon  the  re- 
cord, by  the  writ  of  entry  being  brought 
againft  the  cognizee  i  and  therefore  he 
mufl:  have  fuch  an  eftate  as  will  make  him 
a  good  tenant  to  the  precipe, 

Thefe  principles  are  fully  eftablifhed  in 
the  following  cafe : 

Tenant 
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Tenant  in  tail,  rennainder  in  tail,  with 

remainder  over,  the  tenant  in  tail  levied  a  LordAltham 

fine  Jur  cognisance  de  droit  come  ceo,  &c.  to  v.  Lord 

J,  S.  and  his  heirs,  in  order  to  make  him  Gnb.Rep*i6. 

tenant  to  the  precipe,  but  no  ufe  was  de-  Salk.  676. 

r  J      Cafes  temp. 

claredon  the  fine.  Seven  years  atterwards  j^^j^  ^^^_ 
a  writ  of  entry  was  brought  againft  J.  S.  11  Mod.  2 10. 
who  vouched  the  cognizor  of  the  fine,  and 
a  common  recovery  was  thus  regularly 
fuffered.  The  queftion  was,  whether  J.  S, 
had  an  eftate  of  freehold  in  him  when  the 
recovery  was  fuffered  ? 

It  was  contended,  that  although  the  le- 
gal eftate  pafied  by  the  fine  to  J.  S.  yet,  as 
no  ufe  was  declared  on  the  fine,  the  ufe  re- 
fulted  back  to  the  cognizor ;  fo  that  J,  S\ 
had  no  eftate  in  the  lands  at  the  time  when 
the  recovery  was  fuffered,  and  therefore 
was  not  a  good  tenant  to  i\\t  praecipe. 

But  it  was  held  by  Lord  Chief  Juftice 
Hclty  and  all  the  other  judges,  that  the  re- 
covery was  good,  for  when  a  fine  was  levi- 
ed, or  a  feoffment  made,  to  a  man  and  his 
heirs,  the  eftate  was  in  the  cof^nizee  or 
feoffee,  not  as  an  u\q,  but  by  the  common 
law,  and  might  be  averred  to  be  fo;  and 
as  in  this  cafe  the   intention  of  the   fine 

plainly 
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Chap.  JIT.  plainly  appeared  to  be  for  the  purpofc  of 
making  a  tenant  to  iV.t  pracipe^  the  ufe  and 
cftate  fhould  be  allowed  to  have  vefted  in 
J.  S.  fo  that  the  recovery  was  well  fuf- 
fered, 

I  Stra.  17.  This  point  was  again  determined  by  the 

court  of  King's  Bench  in  Mich.  3  Ceo.  i. 

Hvfoand  feif-       47.  It  has  bccH  oftcn  doubted  whether 
jure  uxoris,    ^  huPoand  feifcd  jure  uxoris  could  make  a 

may  make  a  J 

Tenant  to  the     tenant  to  the  pracipe  of  his  wife's  land,  for 
fr^c.pe  'wiy-     y^^  purpofc  of  fuffcrinor  a  common  reco- 

o:it  his  Wife  i  tr      r  o 

joining  him  Very,  without  the  wife's  joining  him  in  a 
fine.  This  doubt  probably  arofe  from  the 
words  of  Lord  'Talbot y  in  the  cafe  o(  Ro- 
bin/on V.  Cummins y  as  reported  in  Cafes 
tempore  Talbot y  167,  for  there  his  lordfliip 
is  made  to  fay,  "  it  hath  been  faid  that  a 
"  feme,  tenant  in  tail,  and  her  hufband, 
"  cannot  make  a  tenant  to  the  precipe 
"  without  a  fine ;  but  whatever  may  be 
"  the  cafe,  where  a  huToand  is  merely  feifed 
**  in  right  of  liis  wife,  is  not  necefTary  for 
"  me  to  determine,  becaufe  in  this  cafe 
''  Sir  7*  Robirj/on  did  by  his  intermarriage 
"  become  intitled  to  an  eflate  by  the  cur- 
"  tefy,  and  therefore  he  alone,  without  his 
"  wife's  joining,  might  have  made  a  good 
"  tenant  to  tha precipe." 

4  In 


In   an  opinion   given  by  the  late   Mr.      ^^^P-  ^^]' 
Booth  on  this  fubjcdl,  he  obferves,  that  this 
report  of  Lord  Talbot's,  argunnenr  is  incor-    Cafes  and 
reft;   that  he  himfclf  was  prefent  at  the    i'/435^"vol* ' 
hearing  of  that  cafe,   and   had  a  very  full    2.  132. 
note  of  it ;   and   that  Lord  Talbot's,  words 
were  thefe  :    "  If  I  fhould  lay  it  down  as  a  ' 

"  rule,  that  where  the  wife  is  intitled  to  an 
"  eflate  tail  in  poflefTion,  her  hufband  and 
*'  flie  could  not  make  a  tenant  to  the 
**  pracipCy  for  the  docking  of  the  intail 
**  without  a  fine,  becaufe  the  law  is  fup- 
"  pofed  to  appoint  no  other  method,  by 
"  which  a  woman  under  coverture  can  con- 
"  vey  her  freehold,  but  by  fine,  I  Ihould 
"  fhake  many  of  the  common  recoveries 
•*  of  the  kingdom  j  for  whatever  may  have 
"  been  the  praftice  of  fome  over-cautious 
**  conveyancers,  yet  I  believe  it  hath  often 
*'  been  held,  that  the  hufband  alone  may, 
**  by  deed  only,  and  without  any  fine  levied 
'*  by  the  wife,  convey  a  fufficient  freehold 
"  to  the  grantee,  to  make  him  tenant  to 
"  the  precipe  («)."  ..»  "r 

(a)  Mr.  BooiPs  account  of  what  Lord  Talbot  faid 
on  this  occafion,  is  confirmed  by  a  nianufcript  report 
of  the  cafe  of  RohUifon  and  Cummins^  in  the  pofTclTion 
of  Mr.  Bufler,  of  which  he  has  made  mention  in  a 
note  on  the  Firft  Inftiiute,  326wt. 

This 


This  latter  opinion  feems  to  be  pcr- 
fecflly  confiftent  with  the  principles  of  the 
comnnon  law ;  for  Sir  Edward  Coke  fays, 
Idm  273!  b!  "  ^^^  "^^"  taketh  to  wife  a  woman  who  is 
*'  feifed  in  fee,  he  gaineth  by  the  intermar- 
*'  riage  an  eftatc  of  freehold  in  her  right, 
"  which  eftare  is  fufiicient  to  work  a  re- 
"  mitter." 

Gilb.  Ten.  48.  it  mufl:  be  the  fame  where  a  man 

^^?",i    M-       marries  a  woman  feifed  in  tail,  for  a  feme 

1  Roll.  Ab, 

845.  covert  cannot  have  a  feifin  diftindt  from 

her  hufband ;  and  on  this  ground  it  has 
frequently  been  determined,  that  the  huf- 
band's  conveyance  is  fufficient  to  transfer  a 
good  eftate  of  freehold  during  the  joint 
lives  of  the  hufband  and  wife. 

Pig.  72.  Mr.  Pigot  was  of  the  fame  opinion,  hav- 

ing laid  it  down,  that  a  hufband,  feifed 
jointly  with  his  wife,  whether  by  moieties 
or  entireties,  or  feifed  only  in  right  of  his 
wife,  might  create  an  eftate  of  freehold 
during  the  coverture,  and  thereby  make  a 
good  tenant  to  the  praecipe;  and  there  is  a 
cafe  in  RoU\  Abridgement,  in  which  this 
point  was  exprefsiy  determined. 

A  huf. 


A  hufband  feifed  in  right  of  his  wife  Chap.  III. 
for  life,  remainder  in  tail  to  B.  rennainder  *  '  ' 
to   C.    bargained   and    fold   the    land    to   5,°^^'' ^''• 

°  ^  Tit.  Recove- 

another,  againft  whom  a  praecipe  was  ry  (A)  pi.  4. 
brought,  who  vouched  him  in  remainder, 
and  fo  a  common  recovery  was  fuffered. — 
Adjudged  that  the  recovery  barred  the  re- 
mainder, becaufe  the  bargainee  was  a  good 
tenant  to  the  pracipe. 

49.  It  has  been  a  frequent  pradlice  ever  Feoffmcnu 
fince  the  introduiflion  of  common  recoveries, 
to  make  a  feoffment  with  livery  offeifin  of 
the  lands,  to  the  perfon  againft  whom  the 
writ  of  entry  was  intended  to  be  brought, 
it  being  a  common  opinion,  that  a  feoff- 
ment was  the  moft  fecure  conveyance  by 
which  a  tenan;  to  the  precipe  could  be 
made;  becaufe  if  the  feoffor  was  in  pof- 
feffion  at  the  time  when  livery  of  feifin  was 
made,  the  feoffment  was  fuppofed  to  pafs 
a  good  eflate  of  freehold  either  by  right  or 
by  wrong;  that  is  by  diffcirin;  but  this  doc- 
trine has  been  denied  in  the  foili)y/ing  cafe : 

In  an  eje6tment  for  lands  in  Gloucejler-   Tavlor  fx 
/?;W,  the  jury  found  a  fpecial  verdid,  that   *^^"^-  Atkyns 

c-      r>    i  If  •  /•        ^'  Horde, 

bir  Robert  Atkyns^  fenior,  be)ng  tenant  for    1  Durr.  60. 
life,  with  remainder  to  his  firil  and  other   5  ^rown  247. 

fons, 


Tons,  reverfion  in  fee  to  himfelf,  with  a 
pavver  of  appointing  a  jointure  to  any  after- 
taken  wife,  married  Ann  Dacres^  and  pur- 
fuant  to  his  power,  limited  the  land?  in 
Anno  1681.  queftion  to  the  faid  Ann  Dacres  for  her 
life  as  a  jointure* 

*'"°^'  Sir  Rohert  AtkynSy  fenior,  made  his  will 

duly  attefted,  and  devifed  his  reverfion  in 
fee,  expedant  on  the  eftate  tail,  limited  to 
his  firll  and  other  fons,  to  Mr.  Atkjns  the 
leflbr  of  the  plaintiff. 

^7^9'  Sir  Rohert  AtkynSy  fenior,  died,  leaving  a 

fon,  Sir  Rohert  Atkyns  ]Vkn\OTy  who  entered 
on  all  the  eftate,  except  that  part  which 
was  limited  to  Lady  Atkyns  for  her  jointure, 
on  which  fhe  entered. 

Tiin.  1710.  L^jy  j^j^^,^j  j^gj^g  j^  pofleffion  of  thefc 
lands,  an  ejeflment  was  brought  againft 
her  in  the  Common  Pleas  by  John  Philips 
on  the  feveral  demifes  of  Sir  Rohert  Atkyns 
junior,  and  Jcjepb  IValkery  for  the  recovery 
of  the  premifes  in  queftion,  on  the  ground 
that  Sir  Rohert  Atkyns ^  fenior,  had  no 
power  of  appointing  her  a  jointure;  and 
the  fame  was  tried  at  the  bar  of  the  court 
of  Common  Pleas,  when  a  verdidt  was 

found 
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found  for  the  plaintiff,  on  which  judgnnent     (^{i'"-?-  HI- 
was  entered,   and  a  wtit  of  habere  facias 
ficjjejfionein  was  fued  out  and  executed ;  and 
Sir  Robert  yfZ/^jwj- junior,  entered  into  and 
was  in  polTeinon  of  the  premifes. 

Sir  Robert  Atkyns  junior,  being  thus  in  17  Jan. 
pofleflion  during  the  life-time  of  Lady  At-  ^7'<^- 
kyns^  made  a  feoffment  of  the  premifes, 
with  livery  of  feifin  to  fames  Earle,  in  or- 
der to  make  him  ttnant  to  the  fra:cipey  for 
the  purpofe  of  fuffering  a  common  reco- 
very, which  it  was  thereby  declared,  fhould 
enure  to  the  ufe  of  Sir  Robert  Atkyns  ju- 
nior,  his  heirs  and  affjgns  for  ever, 

A  common  recovery  was  accordingly  hu.  9  Ana. 
fuffered,  in  which  the  writ  of  entry  was 
brought  againft  James  Earle,  the  feoffee, 
who  vouched  Sir  Robert  Atkyns  junior  and 
his  wife,  and  they  vouched  over  the  com- 
mon vouchee.  Sir  Robert  Atkyns  junior, 
continued  in  poffcffion,  from  the  time  of 
the  recovery  until  No'isember  17 1 1,  when  he 
died  without  iffue. 

I.ady  AtkynSy   the  jointrefs,  brought  an    nil.  i-\i. 
ejccftmcnt  againft  Robert  Atkyns  the  heir  at 
law  of  Sir  Robert  y^/.h-wj  junior,  for  the  re- 
covery 
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Chap.  III.  covery  of  her  jointure;  the  caufe  having 
been  tried  at  the  bar  of  the  court  of  Com- 
mon Pleas,  and  it  appearing  evidently  to 
the  court  that  Sir  Robert  Atkyns  fenior,  had 
a  power  of  appointing  a  jointure  to  Lady 
Atkyns,  which  he  had  duly  executed,  and 
that  the  former  verdict  was  clearly  wrong, 
a  general  verdidl  was  given  for  the  plain- 
tiff, on  which  judgment  was  entered,  and 
Lady  Atkyns  was  reftored  to  the  poffefTion 
of  the  premifes,  and  continued  fcifed  of 
them  until  the  time  of  her  death. 

The  principal  queftion  in  this  cafe  was, 
whether  the  recovery  was  well  fuffered  ? 
which  entirely  depended  upon,  whether 
James  Earle  the  feoffee  of  Sir  Robert  Atkyns, 
was  a  good  tenant  to  iht  precipe. 

It  was  contended,  on  the  part  of  the 
plaintiff  that  the  recovery  was  not  well 
fuffered  i  and  to  fhew  that  James  Earle 
took  no  eftate  by  the  feoffment,  which 
could  make  him  a  fufficient  tenant  to  the 
freehold,  to  anfwer  the  writ  in  a  common 
recovery,  it  would  be  material  to  confider, 
firft,  whether  Sir  Robert  Atkyns  junior,  was 
tenant  in  tail  in  poffeffion;  and,  fccondiy, 
fuppofing  him  to  be  only  tenant  in  tail  in 

remainder, 
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remainder,  whether  his  feoffment  conveyed 
the  freehold  to  "James  Earle  by  difleifin  ? 
As  to  the  firft  of  thefe  queftions,  if  Sir  Ro- 
bert Jtkyns  had  been  tenant  in  tail  in  pof- 
fefTion,  his  bargain  and  fale,  his  leafe  and 
rcleafe,  his  fine,  or  his  feoffment  would 
have  conveyed  a  bafe  feej  and  operating 
by  way  of  difcontinuance,  voidable  either 
by  the  entry  or  adion  of  the  ifTue  in  tail,  or 
remainder-man,  would  have  made  by  dif- 
continuance a  fufficient  tenant  of  the  free- 
hold ;  but  Lady  yf/^_)77j-,  the  jointrefs,  was 
feifed  of  the  freehold  for  life,  at  the  time 
of  making  the  feoffment,  and  never  joined 
in  conveying  an  eftate  to  the  feoffee,  the 
feoffment  therefore  being  only  the  a6l  of 
the  tenant  in  tail  in  remainder,  mufl  either 
pafs  an  eftate  by  diffeifin,  or  was  abfolutely 
void.  Then,  whether  the  feoffment  con- 
veyed the  'freehold  to  Johii  Earkj  fo  as  to 
make  him  a  good  tenant  to  the  pr^tipe  by 
diffeifin,  depended,  firft,  on  his  entry  j  fe- 
condly,  on  his  feoffment.  By  his  entry, 
he  gained  no  freehold  ;  by  his  feoffment  he 
conveyed  no  eftate  s  for  as  to  his  entry,  it 
■was  made  under  a  miftaken  judgment  in 
cjeftment;  for  Lady  y^/^jy;7j,  the  jointrefis, 
recovered  poffeffion  again  in  eje6lmenr,  by 
which  fecond  judgment  his  tide  was  dif- 
VoL.  II.  F  affirmed 


affirmed;  and  as  the  firft  judgment  was 
plainly  wrong,  his  entry  miifl:  be  confidered 
as  the  mere  aft  of  tenant  in  tail  in  remain- 
der. By  the  judgment  in  ejectment,  he 
could  recover  nothing  but  the  term ;  the 
point  of  that  adlion  is  that  the  plaintiff  may 
gain  poffefTion  under  his  term.  The  pof- 
feffion  of  the  lefiee  being  that  of  the  leflbr, 
the  way  in  which  it  always  operates  to  the 
leflbr's  benefit,  is,  that  by  obtaining  judg- 
ment for  the  poffcffion  of  his  fuppofed 
tenant,  he  is  enabled  to  enter;  and  having 
entered,  the  poffeflion  unites  with  any  pre- 
fent  freehold  in  himfelf,  whether  it  b?  a  par- 
ticular eftate,  or  an  eftate  in  fee  according 
to  his  right.  But  in  this  cafe.  Sir  Robert 
Atkyns  had  no  prefent  eftate  of  freehold  in 
himfelf,  he  gained  only  a  bare  pofifenion, 
and  the  freehold  ftill  remained  in  judgment 
of  law,  in  the  jointrefs  who  had  the  right 
to  it;  the  entry  of  Sir  Robert  Atkyns  under 
the  judgment,  muft  be  a  lawful  entry ; 
whether  the  fheriff  executes  the  writ  and 
gives  pofleflion,  or  whether  the  party  is  his 
own  officer,  and  executes  it  for  himfelf  by- 
taking  poffefTion  :  it  has  been  held,  that  the 
entry  is  equally  lawful  in  either  method, 
if  it  putfues  the  judgment.  But  his  pof- 
feffion  being  recovered  without  title,  no 

holding 


holding  over  could  gain  the  freehold  j  and 
his  entry  being  lawful,  no  holding  over, 
though  wrongful,  could  create  a  dilTeifin, 
or  change  the  caufe  of  his  poflfefllon ;  fo 
that  his  conveyances  were  abfolutcly  void, 
he  having  no  eftate  on  which  a  releafe 
would  operate  by  way  of  enlargement,  and 
there  being  no  privity  between  him  and 
the  owner  of  the  freehold. 

As  to  the  feoffment  of  Sir  Robert  Atkyns, 
it  might  be  confidered  in  two  lights. 
Firft,  as  a  conveyance  operating  either 
by  right  or  by  wrong.  Secondly,  as  l 
conveyance  executed  with  a  particular  in- 
tent of  making  a  tenant  to  the  fr<ecipe  ill 
a  common  recovery. 

1.  As  a  conveyance,  generally,  it  was 
not  pretended  that  it  could  operate  by 
right  J  it  could  only  then  be  conftrued 
to  convey  a  freehold  by  wrong.  But  it 
was  a  neceffary  confequence  of  the  reafon- 
ing  upon  Sir  Robert  Atkyns's  entry,  that  his 
feoffment  was  abfolutely  void  -,  for  where 
the  true  owner  of  the  freehold  is  aflually 
expelled  by  the  tortious  entry  of  the 
diflVifor  taking  violent  pofTefTion  of  the 
F  2  larrd. 
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Chap.  in.  land,  that  difleifor  has  gained  an  eftate 
of  freehold  and  fee,  which  will  pafs  by  a 
bare  livery  on  his  feoffment,  his  force 
gained  him  an  eftate  by  wrong,  and  his 
feoffment  will  convey  it.  But  in  this  cafe, 
the  entry  and  the  poflefTion  being  lawful  fo 
long  as  the  judgment  was  in  force,  the 
only  wrongful  ad  from  which  a  difleifin 
could  be  inferred,  was  the  feoffment.  The 
giving  livery  upon  that  feoffment,  not  fol- 
lowed by  any  poffcffion  of  the  feoffee, 
could  never  make  a  diffeifin  in  the  ftridt, 
original,  and  legal  fenfe ;  it  would  be  a 
difleifin  merely  at  the  eledion  of  the 
rightful  owner  of  the  freehold,  and  for  the 
fake  of  his  remedy.  It  was  the  ad:  of  his 
tenant  for  years,  and  the  wrongful  feoffee 
was  put  into  poffeffion  ;  the  true  owner 
might  either  accept  his  rent,  and  treat  him 
as  an  under-tenant  and  affignce  of  the 
term,  or  he  might  maintain  an  affize  and 
recover  the  freehold.  If  the  wrongful 
feoffor  continued  in  poffeffion  by  collufion 
with  his  feoffee,  as  in  the  prefent  cafe,  the 
true  owner  was  under  no  neceffity  to  take 
notice  of  the  feoffment ;  he  was  not  bound 
to  confider  his  own  tenant  as  a  diffeifor, 
and  himfelf  as  out  of  poffeffion,  but  ftill 
had  it  in  his  eledion  eitlier  to  accept  his 

rent. 
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rent,  dldrain  and  bring  an  adion  for  it,  or     _,        „ 

to  proceed  in  a  real  aftion  for  recovery      <      ^     * 

of  the  freehold,  as  in  cafe  of  a  forfeiture. 

Thus  the  feoffment  of  tenant  for  years, 

or   tenant  by  fufferance,  would   make  a 

difleifin  for  the  benefit  of  his  leflbr,  in  re« 

fpedl  of  that  rennedy  which  the  leflbr  might 

cleft  to  take ;   but  eftates   in   remainder 

could  not  be  difplaced  without  a  tortious 

entry  j    and   as   to   fuch   remainders,  the 

feoffment  was  abfolutely  void  in  law. 

2.  As  a  conveyance  executed  with  the 
particular  intent  to  make  a  tenant  to  the 
^racipe  in  a  common  recovery,  it  had  never 
yet  been  determined,  that  the  feoffment 
of  a  tenant  for  years,  being  alfo  tenant  in 
tail  in  remainder,  perfeded  by  livery  upon 
the  land,  under  colour  of  lawful  poffeffion 
eo  animo,  to  make  a  tenant  of  the  freehold 
in  a  common  recovery,  would  be  fufHcient 
to  fupport  the  judgment  in  that  recovery, 
and  enable  him  to  bar  his  own  and  the 
fubfequent  eftates ;  if  fo,  then  a  tenant  in 
tail  in  remainder  might  fuffer  a  recovery 
in  every  inftance,  as  freely  as  a  tenant  in 
tail  in  poffeffion,  not  only  without  th« 
concurrence  of  the  immediate  owner  of 
F  3  the 
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the  freehold,  by  his  joining  in  it  as  an  ef*- 
fential  party,  or  furrendering  his  eftates, 
but  even  without  afking  his  confent,  or 
giving  him  any  notice.  By  collufion  witk 
the  tenant  for  years,  by  fecret  pradices, 
to  take  advantages  of  a  vacant  poffefiion, 
when  the  tenant  of  the  freehold  was  abfent 
from  his  houfe  or  land,  he  might  execute 
a  feoffment,  and  then  fuffcr  a  common 
recovery,  to  anticipate  that  right  which 
the  law  has  wifely  and  juftly  poftponed, 
till  he  fhould  chance  to  fucceed  in  the  or- 
der of  the  intail.  If  this  method  of  fuf- 
fcring  recoveries  were  once  cftablifhed  as 
legal,  the  cidefi  foiiS  of  the  firfl;  families 
in  England,  who  are  cenanrs  in  tail  in  re- 
mainder, expedrtnt  on  the  -^^ftate  for  life  of 
the  father,  might  difp  :fe  ot  the  inheritance 
of  their  cftaies  at  the  age  of  twenty-one, 
againft  the  confen:,  and  in  fpice  of  the  au- 
thority or  the  freehold  of  their  parents. 
Conveyances  to  make  a  tenant  to  the 
fru:cipe  in  a  common  recovery,  are  con- 
fide red  as  mere  inftruments  to  make  par- 
tics  in  a  fidiiitious  adtion,  to  fervt  the  pur- 
pofe  of  him  who  means  to  fuffi-  the 
recovery,  oucli  a  feoffee,  as  in  the  prefent 
cafe;  Was  often  called  a  mere  a5for fabulce. 
If  he   was   tenant  fo;   years  of  the  lands 

eon- 


conveyed  by  the  feoffment  before  the  mak-  ^j^^  m^ 
ing  of  it,  his  term  would  not  merge  in 
the  fee-fimple;  no  dower  could  arife  out 
of  it;  his  judgments  or  ftatutes  would  not 
bind  it.  This  being  the  uniform  tenor  of 
determinations  in  courts  of  law,  in  which 
the  intent  of  the  conveyance  has  been  con- 
fidered,  and  not  the  mere  legal  operation 
of  it,  it  followed,  that  the  validity  of  the 
eftate  mud  depend  on  the  right  and  power 
of  him  who  made  it  to  fuffer  a  recovery. 
If  the  feoffor  had  no  fuch  right  or  power, 
liis  feoff'ment  was  void  -,  and  the  eftate  con- 
veyed, being  founded  in  fraud,  was  as  no 
eliate  in  judgment  of  law.  The  common 
law  avowed  thefe  principles,  and  the  legif- 
lature  had  adopted  them  j  for  the  ftatute 
»4  Geo.  1.  c.  20.  which  was  made  to 
fupport  common  recoveries  againft  nice 
exceptions,  and  to  raife  prefumptions  in 
favour  of  them  after  a  limited  time,  mod 
anxioufly  provides,  that  the  perfons  joining 
in  fuch  recoveries  fliould  have  fufficient 
eftate  and  power  to  fuffer  the  fame ;  as  if 
the  legiflature  had  forefeen  the  prefent 
cafe,  and  were  aware  and  afraid  that  te- 
nants in  tail  in  remainder  might,  by  colour 
of  that  law,  in  future  times  fuffer  common 
F  4  re- 
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.   "^     •     recoveries,  without  the  concurrence  of  the 
true  immediate  owner  of  the  freehold. 

On  the  other  fide  it  was  argued,  that 
this   recovery  was  valid,  and  that  James 
Earle  was  adlually  tenant  of  the  freehold 
when  judgment  was  given.     Firft,  becaufe 
when  Sir  Robert  Atkyns  entered,   in  confe- 
quence  of  the  judgment  which  he  obtained 
againft  Lady  Atkyns^   the  jointrefs,   he  be- 
came tenant  in  tail  in  pofleffion.     Second- 
ly, becaufe  even  if  he  were  only  tenant  for 
years,  his  feoffment  would  convey  an  eftate 
of  freehold.      In   fupport   of  the    firft   of 
thefe  pofitions  it  was  argued,  that  a  judg- 
ment is  an  a(5t  of  law,  and,  whilft  it  conti- 
nues in  force,   deftroys  the  title  of  the  ad- 
verfe  party.     A  judgment  in  ejedtment, 
by  which  only  the  poffeflion  is  recovered, 
not  only  deftroys  the  right  of  pofTe/Tion 
which  was  in  the  adverfe  party,  but  gives 
a  right  of  pofleflion  to  the  recoveror.     If 
the  judgment  in  cje(5lmcnt  did  not  produce 
this  effefl,  the  leflbr  of  the  plaintiff"  could 
not  enter,  or  be   intitled   to  the  writ  of 
habere  facias  pojfeffionem ;  but  his  having  a 
right  to  enter  and  fue  out  that  writ,  infers 
his   right  to   the  poffeflion.     Whilft  the 
judgment  ftands  in  fijrce,  it  removes  an 

inter- 


intervening  eftate  out  of  the  way,  and  dur- 
ing that  time  it  is  the  fame  thing  as  if  it 
had  never  exifted,  and  the  recoveror's 
right  to  the  pofTefiTion  will  continue  until 
judgment  is  reverfed  by  errror,  or  falfified 
in  another  adion.  In  confequence  of  thcfe 
principles,  it  followed,  that  the  right  to  the 
poflefTion  and  the  remainder  in  tail  meet- 
ing in  the  fame  pcrfon,  and  that  perfon  be- 
ing Sir  Robert  Atkyns^  the  po fie ifion  and 
the  remainder  in  tail  united,  and  Sir  Robert 
Atkyns  became  feifed  of  an  eftate  tail  ex- 
ecuted, or  in  other  words  of  an  eftate  tail 
in  polTeffion. 

If  the  nature  of  an  adion  of  ejedlment, 
and  the  confequence  refuking  from  a  reco- 
very in  ic,  were  confidered,  it:  would  appear 
in  a  clearer  light. 

An  eje<5lment  is  a  pofTefTory  adion,  in 
which  almoft  all  titles  to  land  are  tried  i 
whether  the  party's  title  is  to  an  eftate  in 
fee,  tail,  for  life,  or  for  years,  the  remedy  is 
by  one  and  the  fame  action.  In  an  action 
of  ejeflment  the  plaintiff  recovers  only  the 
poirdTion  of  the  land,  and  the  execution 
is  of  the  pofleffion  only  j  but  if  the  IclTor 

of 


of  the  plaintiff  recovers  only  the  pofTeflion 
of  the  land,  it  may  be  af!s:ed,  how  he  be- 
comes fcifed  according  to  his  tide  ?  To 
which  it  may  be  anfwered,  that  when  a 
perlbn  is  in  poITenion  by  title,  as  every 
pcifon  is  who  enters  in  execution  of  a 
judgment  in  ejcftment,  becaufe  the  law 
does  no  wrong,  the  pofieffion  and  title 
unite  J  for  it  is  a  rule  of  law,  that  when 
a  man,  having  a  title  to  an  eftate,  comes  to 
the  poffefllon  of  it  by  lawful  means,  he 
fViall  be  in  poirefTion  according  to  his  title. 
As  where  the  title  is  to  have  a  fee,  he  be- 
comes feifed  in  fee,  where  the  title  is  to 
have  an  eftate  tail,  he  becomes  feifed  of  an 
cflate  tail,  and  fo  on;  the  law  cafling  the 
ellate  upon  him  according  to  his  title  :  and 
were  ic  not  fo,  an  cjeftmcnt  would  be  the 
moftineffcdual  rem,edy  for  the  trialof  titles 
to  eftates,  and  would  never  anfwer  the  pur- 
pofe  for  which  ic  vvas  brought  into  ufe,  if 
the  lefibr  of  the  plaintiff  acquired  no  more 
than  a  bare  podeffion  after  an  execution  or 
entry  on  a  judgment  in  ejedlment. 


In  fupport  of  the  fecond  pofition  it  was 

faid,  that  a  fe(;ffment  operated  on  the  pof- 

j-fcfTion,  without  any  regard  to  the  eftaie  or 

interefl: 


intereft  of  the  fcofFor.      A  grant  operated     ^-"P-  HI. 

on  the  eftate  or  intereft  which  the  grantor 

had  in  the  thing  granted.   To  piake  a  feoff-    Lit.  f.  6ii. 

ment  good  and  valid,  nothing  was  requifite    ^  1^11.365.  b. 

but  poflcllion  ;  and  where  the  feoffor  had 

the  pofleflion,  although   it  was  but  a  bare 

and  naked  one,  yet  a  freehold  or  fee  fimple 

pafled  by  reafon  of  the  livery.     It  v.as  no 

plea  in  avoidance  of  a  feoffment,   that  the 

feoffor  had  nothing  in  the  land  at  the  time    Yen;- Book 

of  the  feoffnnent,  becaiife  the  land  palled    ''olvd.4,  s, 

by  the  livery  ;  if  the  operation  of  the  feoff- 

nnent  was  queflioned,   the   only  plea   was, 

ne  enfeoffa  pas,  which  put  in  iilue  only  the 

livery. 

Lord  Chief  Juftice  Uol!  laid  it  down  as 
clear  law,  in  the  cafe  of  IJunl  v,  Burney 
that  if  a  lefTee  for  years  makes  a  fcoflment 
with  livery,  though  the  Jeflbr  be  on  the 
land  protefting  againft  it,  yet  the  land 
pafTes,  becaufe  the  lefTee  was  intitltd  to 
the  poffelTion.  And  this  opinion  was  fup- 
ported  by  the  determination  in  the  cafe  of 
Read  and  Morpeth  v.  Erriuglcu,  where  the  q^^  £}  ^^^ 
qutflion  was,  if  a  feoffment  by  a  leflee  for 
years,  the  lefTor  being  upon  the  land,  was 
a  good  feoffnnent  ?  for  it  was  pietend- 
ed,  that  his  being  upon  the  land  guarded 
it  fo  that  no  feoffment  could  be  made ;  but 

the 
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Chap.  ITI.  the  court  was  of  opinion,  that  the  feoffment 
was  good,  becaufe  the  leilee  had  the  Tole 
right  to  I  he  pofieffion,  and  livery  ought 
always  to  be  given  of  the  pofieffion.  Be- 
fore the  flatute  of  ufes,  a  cejiui  que  tije  con- 
veyed the  ufe  by  bargain  and  fale,  and  af- 
terwards levied  a  fine  to  a  ftranger.  And 
the  queftion  was,  whether  the  fine  was  not 
void,  as  neither  of  the  parties  had  any 
thing  in  the  land  ?  for  by  the  bargain  and 
iaie  the  ufe  was  in  the  bargainee,  and  no- 
thing was  in  the  bargainor  or  in  the  ftran- 
ger. It  was  argued,  that  if  this  fine  was 
not  good,  great  inconveniencies  would 
follow,  for  that  many  recoveries  had  been 
iuffered  againft  the  bargainor  after  he  had 
conveyed  the  ufe  j  to  which  Fitzherhert 
replied,  "  It  is  the  folly  of  purchafers  that 
"  they  do  not  take  a  feofFnnent  fronn  the  ceftui 

Year  Bor.k,      <«  que  uje  before  the  fine  is  levied j  for  if  they 
27  Hen.  8.         ^^  ^^^  ^^^  ^^^  ^^_.j^  ^^  g^^j^    j^  ^Qj.  j^y  p^j.^^ 

*'  (fays  he)  will  never  purchafe  any  land 
"  without  taking  a  feoffment,  fo  that  I  may 
"  be  in  poffrflicn  when  the  6ne  is  levied; 
"  for  then  the  fine  will  undoubtedly  be 
*'  good." 

The  poffeffjon  here  fpoken  of  mufl  be 
a  freehold  at  leaft,   becaufe  nothing  left 

than 
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than  a  freehold  will  fupport  a  fine  ;   for  if      Chap.  Ilf. 

neither  the  cognizor  nor  cognizee  had  an 

ellate  of  freehold  in  pofiefTion,   remainder 

or  reverfion,   at   the   time  of  levying  the 

fine,    it   would   be  void.     The    feoffment 

here  fpoken  of  is  the  feoffment  of  a  cejiui 

que  ufe  after  he  had  parted  with  the  ufe,  and 

whilft  the  freehold  and  inheritance  of  the 

eflate  was  in  the  feoffees,  fo  that  it  was  the 

feoffment  of  a  perfon  who  had  only  a  bare 

and  naked  poffeiTion  (unaccompanied  with 

right)  to  a  ffranger.   This  was  the  opinion 

and  this  was  the  pradice,   of  one   of  the 

greateft  lawyers  of  the  age.     The  obfer-.^ 

vations  upon  the  opinion  o(  Fitzhsrbcrt  are, 

that  if  a  feoffm»ent  from  the  ceftui  que  ufe  to 

a  flranger,   after  he  had  conveyed  the  ufe, 

would    have   made   the    fine   undoubtedly 

good,  the  like  feofFm.ent  would  have  made 

a  good  tenant  to  the  pracipe :    and  for  this 

plain  reafon,  btcaufc  the  feoffment  paficrd 

a  freehold. 

There  is  a  cafe  in  Dyer^  54c,  where  the 
feoffment  of  a  pcrlon  in  remainder,  in  tlic 
abfence  of  the  tenant  for  life,  was  deter- 
mined to  be  a  good  feoffment.  The  cafe 
was,  a  remainder- man  in  fee  enfeoffed  a 

ftran^er. 


EecoDeciejef. 

Granger,  in  the  abfence  of  the  tenant  for 
Jifc,  who  neither  attorned  nor  alTented  to 
the  feoffment,  but  occupied  the  eftate  dur- 
ing his  life  ;  and  it  was  held  to  be  a  good 
feoffment  for  the  fee  fimple.  And  in  the 
cafe  before  the  court,  the  feoffment  was 
made  by  Sir  Robert  Atkyns  the  remainder- 
man, in  the  abfence  of  the  tenant  for  life, 
who  neither  attorned  noraffented,  and  who 
occupied  the  eflate  during  her  life. 

A  diflinflion  was  made  between  rightful 
and  wrongful  conveyances.  A  fine,  re- 
leafe,  or  bargain  and  fale  are  called  right- 
ful conveyances,  and  a  feoffment  a  wrong- 
ful one  ;  but  no  fuch  diftinflion  exifts,  for 
all  conveyances  are  in  themfelves  equally 
rightful,  and  are  to  be  made  ufe  of  accord- 
inp-  to  the  nature  of  the  cafe  to  which  they 
are  applicable ;  that  a  freehold  would  not 
pafs  by  a  fine,  releaie,  or  bargain  and  fale, 
from  a  perfon  who  had  only  a  bare  and 
naked  poffeffion,  did  not  proceed  from 
thefe  conveyances  being  lawful  ones,  but 
from  the  nature  of  them,  whofe  property  it 
was  IQ>  convey  nothing  but  what  the  maker 
of  them  might  lawfully  convey,  becaufc 
fhtry  operated  as  a  grant  j  therefore  to  infer 
from  thence,  that  a  freehold  would  not  pafs 

by 
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by  a  feoffment  which  was  a  conveyance  of     Chan.  Iir. 

a  different  operation,  and  whofe  property        ^-•-v-*-' 

was  to  pafb  a  freehold  and  fee  by  force  of 

the  livery,   was  an  inconclufive  argument, 

every  one  who  can  get  into  poffellion  has  and 

ever  had  a  power  to  make  a  feoffment,  for         ^. 

the   law  makes  no  diftinftion  of  perfons; 

and  whenever  a  tenant  in  tail  in  remainder 

had  obtained  the   poffeffion,    whether   by 

right  or  by  wrong,   and  had  done  an   aft 

whilft   in  poffeffion   to   make  a  tenant  to 

the  precipe,   in  order  to  fuffer  a  common 

recovery,  no  inftance  could  be  produced 

where    fuch    an    aft    had    been    adjudged 

fraudulent,  unfair,  or  irregular. 

The  principal  argument,  oppofed  to  the 
doftrine  here  laid  down,  might  be  reduced 
to  the  head  of  inconvenience.  But  the 
queftion  was  not  what  inconvenience  would 
attend  the  determination  either  way,  bur 
what  v/as  the  law.  The  inconvenience,  if 
there  were  one,  arofe  from  the  nature  and 
operation  of  a  feoffment,  and  could  not  be 
avoided  but  by  taking  away  that  convey- 
ance, or  depriving  it  of  an  operation  which 
it  had  been  allowed  to  have  by  all  the  (ages 
of  the  law.  But  to  do  that,  was  not  in  the 
power  of  a  court  of  juftice,  fince  no  max- 
im 


im  of  the  common  law  could  be  abroo;ated 
or  abolifhed,  but  by  a  legiQative  authority. 
"It  was  once  thought  to  be  a  great  inconve- 
nience that  a  defcent  immediately  after 
a  dificifin,  fliould  take  away  the  entry  of 
the  perfon  dilTcifed  ;  at  another  time  ic  was 
thought  to  be  no  fmall  one,  that  the  fan 
fliould  lofe  his  patrimony  becaufe  he  hap- 
pened to  be  borne  out  of  time  j  and,  until 
lately  an  heir  might  have  been  deprived  of 
his  family  eftatc  by  the  warranty  of  an  an- 
ceftor,  v/ho  was  never  in  pofielTion  of  it. 
Thefe  inconveniences  were  as  great  as  that 
which  v/as  pretended  to  arife  from  the 
feoffment  of  a  tenant  in  tail  in  remainder, 
expectant  on  an  eftate  for  life,  and  yet  they 
continued  through  ages,  till  the  legiflature 
took  the m  away,  when  the  law  was  doubt- 
ful, it  mig'.it  be  allowable  to  draw  an  argu- 
ment from  inconvenience  J  but  where  the 
law  was  clear  and  precife,  as  it  was,  that 
that  the  feoffment  of  a  perfon  in  poffefiion 
let  him  come  to  the  poffcffion  how  he 
v/ould,  pnOed  a  fee,  zn  argument  fiom  in- 
convenience w:.s  not  admiffible,  becaufe  it 

tended  to  undermine  and   overthrow  the 
law. 

Lord  Mansfield  delivered  the  refolution 
of  the  court,   of  which  I  Ihall  prcfent  the 

readei; 
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reader  with  an  abftraft,  as  far  as  it  relates      Chap.  III. 
to  the  validity  of  the  recovery. 

"  As  Lady  Atkyns  had  an  eftate  for  life 

"  in  the  prenr^ifes,  and  did  not  join  by  fnr- 

*'  render  or  otherwile,   in  any  conveyance 

'*  of  the  freehold  to  James  Earky  the  tenant 

*'  to  the  pracipey   the  great   queftion   is, 

*'  whether  James  Earle  had  acquired   the 

"  freehold  by  difieifin  ?"  —  The  better  to 

judge  of  this  queftion,  it  will  be  proper  to 

attempt    finding    out   what   the    old    law 

meant  by  a  difieifin,  which  conftituted  the 

tenant  of  the  freehold,  in  refpe<5l  of  every 

demandant  fuing  out  a  pracipey  although 

the  owner's  entry  was  not  taken  away;  for 

where  the  right  of  pofl^efllon  was  acquired, 

and  the  owner  put  to  his  real  adlion,  there, 

without  doubt,   the  pofieflTor  had  got  the 

freehold,  though  by  wrong.     Seifin  is  a 

technical  term,   to  denote  the  completion 

of  that  inveftiture  by  which  the  tenant  was 

admitted    into    the    tenure,     and   without 

which  no  freehold  could  be  conftituted,  or 

pafs.     Sciendum  ejl  feudum  fine  invejlitura 

nullo  modo   conftitui  toffe.     DifiTeifin    mufl;    ^^"'^*  ''^-  '' 
•^  '^  ^  tic.  25, 

therefore  mean,   fome    way   or   other   of 

turning  the  tenant  out  of  his  tenure,  and 

ufurping   his   place   and    feudal   relation. 

Vol.  li.  G  For- 
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Formerly  no  tenant  could  alien  without 
licence  from  the  lord  ;  when  the  lord  con- 
fented,  the  only  form  of  conveyance  was 
by  feoffment,  publickly  made  coram  pa- 
ribusy  with  the  lord's  concurrence.  Ho- 
mage or  fealty  was  folemnly  fworn,  and 
fuit  of  court  and  fervices  were  frequently 
done.  The  freeholder  reprefented  the 
whole  fee,  did  the  duty  to  the  lord,  and 
defended  the  whole  fee  againft  ftrangers. 
The  freehold  never  could  be  in  abeyance, 
becaufe  the  lord  muft  never  be  at  a  lofs  to 
know  upon  whom  to  call  as  his  tenant; 
nor  a  ftranger  at  a  lofs  to  know  againft 
whom  to  bring  his  precipe*  From  the  ne- 
ceflity  of  there  being  always  a  vifible  tenant 
of  the  freehold,  and  the  notoriety  who 
afted  and  did  fuit  and  fervice  as  fuch,  ma- 
ny privileges  were  allowed  to  innocent  per- 
fons  deriving  title  from  the  freeholder 
defaSfo. 

The  ftatute  of  quia  emptores  terrannn^ 
and  other  ftatutes  which  extended  the  pow- 
er of  alienation  to  the  king's  tenants  in  ca- 
pite,  the  frequent  releafes  of  feudal  fervices, 
the  ftatutes  of  ufes  and  wills,  and  at  laft 
the  total  abolition  of  all  military  tenures, 
have  left  little  more  than  the   names   of 

feoffment. 


feoffment,  feifin,  tenure,  and  freeholder, 
without  any  precife  knowledge  of  the 
things  originally  fignified  by  thefe  founds : 
the  idea  which  modern  times  annex  to 
freehold  or  freeholder,  is  taken  merely 
from  the  duration  of  the  eftate. 

Copyholds,  and  the  cuftomary  freeholds 
in  the  North,  retain  fome  faint  traces  of 
the  old  fyftem  of  feudal  tenures.  It  is  ob- 
vious how  a  man  may  vifibly  be  the  copy- 
holder or  cuftomary  freeholder  de  faBo,  in 
prejudice  of  the  rightful  tenant.  It  is  ob- 
vious too,  that  ufurping  fuch  copyhold  or 
cuftomary  tenure  is  a  different  fa<5l  from 
a  naked  poffeflion  or  occupation  of  the 
land  i  but  whoever  will  look  into  the  prac- 
tice of  other  countries,  where  tenures  fub- 
fift  with  all  the  folemnities  of  feoffments 
and  feifins,  upon  every  change  of  a  tenant 
by  dcfcent  or  alienation,  and  upon  every 
ufurpacion  of  the  real  right,  will  eafily 
comprehend,  that  formerly  it  was  as  noto- 
rious who  was  the  feudal  tenant  defatlo^  as 
who  is  now  de  fa^o  incumbent  of  a  living, 
or  mayor  of  a  corporation. 

DifTeifin  is  a  complicated  fa6t,  and  dif- 
fers from  difpofTcning.     The  freeholder  by 
G  2  dilTeifir) 
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difleifin  differs  from  a  poffefibr  by  wrong, 
Bratlon  puts  many  cafes  of  poficffion 
wrongfully  taken,  which  he  calls  .intrufion, 
becaufe  there  was  no  dificifin,  pojfejfio  qu^e 
nuda  eft  omninOy  et  fine  aliquo  vejlimento  qu^e 
dicitur  intrufio.  A  particular  tenant,  ac- 
cording to  the  feudal  notions,  was  in  as  of 
the  feifin  of  the  fee,  of  which  his  eftate 
was  a'part ;  if  he  aliened  the  fee,  which  he 
could  only  do  by  folemn  feoffment,  with 
the  concurrence  of  the  lord  of  whom  the 
fee  was  held.,  he  forfeited  his  particular 
eftate,  for  having  betrayed  his  feifin  with 
which  he  was  intrufted.  But  on  account 
of  the  privity  and  confidence  between  him 
and  the  reverfioner,  and  the  notorious  fo- 
lemnity  of  the  aft  of  inveftiture,  his  feoff* 
ment  diffcifed  the  reverfioner.  Braclon 
mentions  the  diffeilin  in  this  cafe,  as  a  ne- 
ceffary  confequence,  and  as  a  thing  which 
could  not  poffibly  be  otherwifej — item  fa- 
cit  quh  diffeifinam  cum  qtiis  in  Jeifina  fuerit  tit 
de  libera  tenemento  et  ad  vitaniy  vel  ad  termi- 
num  annoruniy  -vel  nomine  cujlodiay  "cel  aliquo 
alio  modoy  alium  feoffaverit  in  prejudicium 
veri  domini  et  feicrit  alteri  liberum  tenemen- 
tiim  J  cum  duofimul  etfemel  de  eodem  tene- 
mento et  injolidum  ejfe  non  fofjunt  in  feijina. 
He  confidered  it  as  impoffiDle  for  the  true 

tenant 
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tenant  not  to  be  put  out,  when  the  other 
aftually  canne  into  his  place.  So  late  as 
the  32  Eliz.  in  the  cafe  of  Mathefon  v. 
troty  I  Leon.  209.  the  diftinclion  upon 
which  the  judgment  turned,  was, —  ''  that 
"  Henry  Denny  gained  a  wrongful  pofielTion 
"  in  fee,  but  did  not  gain  any  feifin,  fo  no 
"  diflfeifor,  therefore  the  defcent  to  his  heir 
"  was  not  privileged." 

The  precife  definition  of  what  confti- 
tuted  a  diffeifin,  which  naade  the  difieifor 
tenant  to  the  dennandant's  precipe,  though 
the  right  owner's  entry  was  not  taken 
away,  was  once  well  known,  but  it  is  not 
now  to  be  found.  The  more  we  read,  un- 
lefs  we  are  very  careful  to  diftinguifh,  the 
more  we  Ihall  be  confounded  j  for  after  the 
affife  of  novel  dideifin  was  introduced,  the 
legiflature,  by  many  ads  of  parliament, 
and  the  courts  of  law  by  liberal  conftruc- 
tions  in  furtherance  of  juftice,  extended 
this  remedy  for  the  fake  of  the  owner  to 
every  trefpafs  or  injury  done  to  his  real 
property,  if  by  bringing  his  afTife  he  thought 
fi:  to  admit  himfelf  dilfeifed.  The  law 
books  treat  of  difleifin  with  a  view  to  the 
afTife,  which  was  the  common  method  of 
trying  titles  till  ejeftment  came  into  ufe. 
G  J  Littleton, 


Littleton  J  who  wrote  long  after  the  remedy 
by  affife  was  enlarged  by  ftatutes,  and  by 
an  equitable  latitude  ofconftruflion,  fpeaks 
of  difleifins  principally  as  between  the  own- 
er and  trefpaflfer  or  pofieflTor,  with  an  eye 
to  the  remedy  by  alTife. 

Thefe  are  the  common  places  from 
whence  many  defcriptions  have  been  cited 
of  a  diffeifin,  but  fuch  authorities  can  give 
little  light  to  the  prefent  queftion,  which 
depends  upon  the  nature  of  fuch  a  dilTeifin 
as  made  the  diflfeifor  tenant  to  every  de- 
mandant and  freeholder  de  faSlo  in  fpite  of 
the  true  owner. 

Though  the  term  dijfeifin  happens  to  be 
the  fame,  the  thing  fignified  by  that  word, 
as  applied  to  the  two  cafes  of  actual  diffei- 
fin, or  diffeifin  by  eledlion,  is  very  differ- 
ent. This  diftinftion  of  diffeifin  at  elec- 
tion is  made  in  the  cafe  oi  Blu7idel  v.  Baughy 
Cro.  Car.  302.  In  a  manufcript  report  of 
this  cafe,  much  fuller  than  the  printed  one, 
the  three  judges,  with  whom  agreed  the 
four  judges  of  the  Common  Pleas,  argued 
and  held,  "  that  the  leffee  for  years  of  the 
**  tenant  at  will  was  a  diffeifor  at  the  elcc- 
*'  ticn  of  the  original  leffor   for  the  fake 

*'  of 
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"  ed  upon  as  the  freeholder,  or  a  diffcifor 

"  in  fpite  of  the  owner,  or  with  regard  to 

"  third  perfons."   And  the  manufcript  note 

fays,  if  a  praecipe  was  brought  againft  him, 

he  might  fay,   "  I  am  not  tenant  to  the 

«  freehold." 

If  a  leffee  for  life,  or  years,  makes  a 
feofFment,  the  leflbr  may  (till  diftrain  for 
the  rent,  or  charge  the  perfon  to  whom  it  is 
paid  as  a  receiver,  or  bring  an  ejeftment, 
and  choofe  whether  he  will  confider  himfelf 
as  diffeifed,  or  not. 

Metcalfe  ex  dem.  Parry^  and  others, 
which  was  a  cafe  referved  at  Salop  aflizes, 
25th  Marchy  1743,  for  the  opinion  of  the 
court  of  Exchequer,  who  gave  judgment 
on  the  24th  November  J  1743,  was  thus:  — 
Tenant  in  tail  of  lands  leafed  by  his  father 
to  a  fecond  fon  for  lives  (under  a  power) 
upon  his  father's  death  received  the  rent 
from  the  occupier,  as  owner  j  and,  as  if  no 
fuch  leafe  had  been  made,  he  fuffered  a 
common  recovery  :  it  was  held,  that  this 
was  only  a  difieifin  of  tiie  freehold  at  elec- 
ijon,  and  that  therefore  he  could  not  make 
G  4  a  good 
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Chap.  III.     a  good  tenant  to  the  precipe,  and  the  reco- 
very was  adjudged  bad. 

I  will  now  confider  whether  James  Earle 
can  be  deemed  a  good  tenant  of  the  free  - 
hold  by  difieifin.     DifTeifin  is  a  fadl,  it  is 
not  found  ;   all   the  jury   fay  is,   that  foon 
after  the  judgment  in  ejeftment.   Sir  Ro- 
hert  Atkyns  entered,  and  was  in  pofielTion. 
This  muft  be  taken  to  be  an  entry  in  con- 
fequence  of,  the  judgment  j   it  was  fo  con- 
fidered  upon  fettling  the   fpecial  verdid, 
otherwife  the  defendants  have  no  cafe^  for 
it  is  not  found  that  Lady  Atkyns  was  ever 
cufted,  or  quitted  the  pofleffion,  or  that  Sir 
Robert.  \v2is>  ever  feifed.     Taking  pofleffion 
under  a  judgment  in  ejecflmenc,  never  could 
be  a  dilTeifin  of  the   freehold.     Suppofe  it 
a  real  proceeding,  the  termor  of  a  dilTeifee 
might,  by  the  old  law,  recover  againft  the 
difieifor,he  might  recover  againll  the  feof- 
fee of  his  lefTor,   but  he  could  never  there- 
by become  a  dilTeifor  of  the  freehold  ;  he 
never  could   be  other  than  a  termor,  en- 
joying in  the  nature  of  a  bailiff,  by  virtue 
of  a  real  covenant.     In  refpedl  of  the  free- 
hold, his  poiTcflion  enured  always  by  right, 
and  never  by  wrong.    If  the  lefibr  had  en- 
feoffed,  it  enured   to  the  alienee:   if  the 
3  lefTor 
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leflbr  was  difleifed  and  might  enter,  it  en-  .^,.^^ 
ured  to  the  difTeifce  ;  if  his  entry  was 
taken  away,  it  enured  to  the  heir  or  feoffee 
of  the  difleifor,  who,  in  that  cafe,  had  the 
right  of  poffefTion.  Suppofe  the  proceed- 
ing (as  it  is)  a  ficftitious  remedy,  then  in 
truth  and  fubftance  a  judgment  in  eject- 
ment is  a  recovery  of  the  poffefilon,  not  of 
the  feifin  or  freehold,  without  prejudice  to 
the  right,  as  it  may  afterwards  appear,  even 
between  the  parties.  He  who  enters  under 
it,  in  truth  and  fubftance  can  only  be  pof- 
fefled,  according  to  right,  front  lex  ■pofiulat. 
If  he  has  a  freehold,  he  is  in  as  a  free- 
holder j  if  he  has  a  chattel  inrereft,  he  is  in 
as  a  termor  ;  and  in  refpe6t  of  the  freehold, 
his  poflefllon  enures  according  to  right.  It 
is  found  that  the  ejeftment  was  brought  by 
^\x  Robert  Atkyns  to  recover  the  pofTeffion, 
but  it  is  not  found  that  he  claimed  the  free- 
hold. The  title  muft  now  be  taken  as  in 
the  fpecial  verdi6V,  therefore  it  appears 
that  he  had  no  right  to  the  poflefTion.  His 
feoffee  could  be  in  no  other  condition  than 
himfelfi  he  had  a  polTefllon  without  pre- 
judice to  the  right,  and  could  convey  no 
other.  He  was  not  in  as  a  particular 
tenant;  there  was  no  privity  of  any  fcifin, 
he  had  only  a  naked  poffcffion. 

But 


But  the  cafe  is  (till  ftrongerj  the  true 
owner  cannot  even  ele6l  to  make  a  perfon 
in  pofleflion,  under  a  judgnnent  in  eje<5l- 
ment,  a  difieilbr.  He  could  not  bring  an 
afUze  of  novel  dijfeifvfy  the  entry  is  not 
injufte  et  fine  judicioy  but  under  the  authority 
of  a  court  of  juftice,  and  tiierefore  lawful. 

There  is  ftill  behind,  though  it  happens 
not  to  be  neceflary,  a  larger  ground  upon 
which  to  determine  this  queftion,  and  more 
fatisfadlory,  becaufe  more  intelligible,  from 
the  nature  of  a  common  recovery  now,  and 
a  feofi'ment  to  make  a  tenant  to  the  ^r^ecipe 
with  that  view  only.  The  fenfe  of  wife 
men,  and  the  general  bent  of  the  people  in 
this  country,  have  ever  been  againfl;  mak- 
ing land  perpetually  unalienable.  The 
utility  of  the  end  was  thought  to  juftify 
any  means  to  attain  it.  Nothing  could  be 
more  agreeable  to  the  law  of  tenures  than 
a  male  fee  unalienable  ;  but  this  bent  to  fet 
property  free  allowed  the  donee,  after  a 
fon  was  born,  to  deftroy  the  limitation,  and 
break  the  condition  of  his  inveftiture.  No 
fooner  had  the  ftatute  de  donis  repeated 
what  the  law  of  tenures  faid  before,  that 
the  tenor  of  the  grant  fiiould  be  obferved, 
than  the  fame  bent  permitted  a  tenant  in 

tail 


tall  of  the  freehold  and  inheritance  to  naake 
an  alienation  voidable  only  under  the  name 
of  a  difcontinuance ;  but  this  was  a  fnnall 
relief.     At  laft,  the  people  having  groaned 
for  two  hundred  years  under  the  inconve- 
niences of  fo  much  property  being  unali- 
enable, and  the  great  men,  to  raife  the  pride 
of  their  families,   and  in   thofe   turbulent 
times,   to  preferve  their  eftates  from  for- 
feiture, preventing  any  alteration   by  the 
legiflature,    the   fame    bent   threw   out   a 
fiction  in  ^altaruni's  cafe,  by  .which  tenant 
in  tail  of  the  freehold  and  inheritance,  or 
with  the  confent  of  the  freeholder,   might 
alien  abfolutely.     Publick   utility  adopted 
and  gave   a  fanclion   to  the  dodlrine,  for 
the   real  political  reafon,   to  break  intails  j 
but  the  oftenfible  reafon  from  the  ficticious 
rccompence  hampered    fucceeding   times 
how  to  diftinguifli  cafes  which  were  within 
the  falfe  reafon  given,  but  not  within  the  real 
policy  of  the  invention,   till  at  laft  the  le- 
giflature applauded  common  recoveries  by 
a  variety  of  ftatutes.     As  the  legiflature 
has  for   ages  avowed  the  propofition,  we 
may  now  fay,  that  common  recoveries  are 
a  mere  form  of  conveyance,  all  neccfTary 
circumflanccs   of  form  and  ceremony  are 

taken 
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taken  from  its  fiditious  original.  The  po- 
licy of  this  fpecies  of  alienation  meant  to 
take   a  middle  way   as  to  entails  between 
perpetuities  and  abfolute  property  ;  aliena- 
tions were  allowed,   yet  in  fiioh  a  fliape  as 
neceflarily  required  deliberation  and  delay  j 
and  they  were  only  allowed  to  be  made  by 
tenant  in  tail  in  poirefTion,  or  by  tenant  in 
tail   in  remainder,   with  the  conlent  of  the 
owner  of  the  firft  eftate  for  life,  the  eldeft 
fon  was  reftrained   in  the  life-time  of  his 
father  or  mother,  or  any  other  anceflror  or 
relation  fcifed  for  life  under  a  family  fet- 
tlcment.     The  aft  of  14  Geo.  7.  proceeds 
upon  the  parties  to  a  recovery  having  power 
to  fuffer  it :  Sir  Robert  Atkyns,  the  fon,  had 
no    right   to  fuffer  a    common  recovery, 
without  the   concurrence  of  the  jointrefsj 
any  contrivance  therefore  to  do  it,  without 
her  joining,  is  artifice  and  evafion. 

If  tenant  in  tail  in  poffefTion  is  difleifed, 
though  the  fr^cife  be  brought  againft  the 
diffeifor,  yet,  if  he  is  vouched,  the  recovery 
fhall  bar,  becaufe  he  had  power  to  bar.  In 
Jennings'?,  cafe,  10  Co.  44.  the  recovery  is 
fupported,  becaufe  the  parties  had  power  to 
barj  by  parity  of  reafon  this  recovery  ought 
not  to  be  lupported,  becaufe  the  parties  had 

no 
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no  power;  If  it  was,  the  law  muCl  be  over- 
turned. 

Every  remainder  man  in  tail  might  eafily 
get  a  naked  polTeffion,  and  make  a  fecret 
feoffment. 

The  plan  of  marriage,  and  other  family 
fettlements,  is  to  limit  a  remainder  to  the 
firll  and  every  other  fon  in  tail  j  the  nega- 
tive which  the  father  now  has  upon  the 
eldcft  fon's  fuftering  a  common  recovery,  is 
the  very  means  and  confideration  of  get- 
ting the  eftate  re- fettled  upon  the  marriage 
of  the  eldeft  fon.  By  this  method,  the 
moment,  he  attains  to  the  age  of  twent}'- 
one  years,  he  may  fet  his  father  at  defiance, 
fuffer  a  common  recovery,  and  bar  all  the 
reft  of  the  family.  This  confequence  alone, 
in  a  cafe  unprecedented,  is  a  fufficient  ob- 
jedion. 

If  before  the  introdudion  of  common 
recoveries,  as  a  conveyance,  this  qucftion 
had  been  agitated  in  an  adverfary  real  ac- 
tion, upon  a  plea,  that  Earle  was  not  te- 
nant to  the  freehold,  it  would  have  been 
adjudged  from  the  law,  and  artificial  learn- 
ing of  tenures,  that  he  could  not  be  fo  con- 

fidered. 


fidered.  If  the  queftion  had  been,  wheiher 
tenant  In  tail  in  remainder  fl:iGuld,  by  fuch 
an  injurious  entry  and  feoffment,  acquire  a 
benefit  to  himfelf,  to  the  prejudice  of  his 
reverfioner,  it  would  have  been  adjudged, 
from  eternal  principles  of  juftice,  that  an 
a(5t  founded  in  wrong,  fhould  not,  by  vir- 
tue of  the  crime  itfelf,  become  legal  for  the 
author's  advantage;  as  it  is  now  agitated, 
when  common  recoveries  are  eftablifhed 
as  a  fpecies  of  alienation,  the  only  quef- 
tion Is,  whether  the  rule  of  law,  which  re- 
quires the  concurrence  of  the  owner  of  the 
firft  eftate  for  life,  fhall  be  overturned  ?  Ic 
is  better  to  fubvert  the  rule  direflly,  than 
fufFer  it  to  be  done  by  a  fecret  injurious  en- 
try and  feoffment,  which  cannot  be  pre- 
vented, and  which  the  owner  may  never 
hear  of. 

There  is  no  injury  or  wrong,  for  v/hich 
the  law  does  not  provi  ie  a  remedy.  But  if 
this  ftrataoem  fhould  prevail,  redrefs  muft 
follow  too  late,  unlefs  the  entry  o{  the  te- 
nant for  life  fhall  avoid  the  recovery;  if  it 
would,  there  is  an  end  of  the  prefent  quef- 
tion, for  the  jointrefs  entered,  and  was  in- 
titled  to  the  profits  from  Sir  Robert  Athns 
as  a  trefpalTer  ab  initio. 

In 
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In  every  light,  and  upon  every  ground 
of  law,  this  recovery  is  bad. 

Notwithflanding  thefe  arguments,  judg- 
ment was  unanimoufly  given  for  the  de- 
fendant, on  the  ground  that  the  plaintiff 
was  barred  by  the  fbatute  of  Limitations, 
the  ejedlment  not  having  been  brought 
within  twenty  years  after  the  lefTor's  title 
accrued. 


A   writ  of  error  was   brought   in    the    5  Browu, 
Houfe  of  Lords,   where  it  was  alfo  deter-    ^  ^* 
mined  that  the  plaintiff  was  barred  by  the 
ffatute  of  Limitations. 

John  Atkyns^  the  plaintiff  in  this  caufe, 
having  died  without  iffue,  the  perfon  v/ho 
was  next  in  remainder  under  the  will  of  Sir 
Robert  Atkyns,  brought  an  ejedlment  for 
the  recovery  of  the  fane  premiies:  and  the 
validity  of  this  recovery  having  been  again 
difcuffcd  in  the  court  of  King's  Bench  in 
Mich.  18  Geo.^.  Mr.  Juftice  Afion  delivered 
the  opinion  of  hinrjfelf,  Mr.  J  uftice  IVilles, 
and  Mr.  J  nil  ice  AJhhurJl,  (Lo  d  Mansfield 
being  abfeni)  tha.  the  recovery  was  void, 
becaufe  "janui  Eark  was  not  a  good  tenant 
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to  the  precipe,  and  judgment  was  therefore 
given  for  the  plaintiff. 

The  arguments  which  were  made  on 
that  occafion  are  very  accurately  reported 
by  Mr.  Cczvper -,  but  as  they  are  the  very 
fame  which  had  been  ufed  on  the  former 
hearing,  it  is  unneceffary  to  flate  them. 

50.  A  good  tenant  to  the  praecipe  may 
be  made  by  bargain  and  fale  inrolledj  and 
the  bargainee  may  appear  and  vouch  be- 
fore entry,  or  before  the  bargain  and  fale 
is  inrolled,  provided  it  be  inrolled  within 
fix  months,  as  prefcribed  by  the  ftatute : 
for  although  the  freehold  does  net  pafs 
from  the  bar.q-ainor  until  the  inrolment,  vet 
as  foon  as  that  is  done,  the  freehold  is  con- 
fider^d  as  having  pafTtid  from  the  bargainor, 
at  the  time  when  the  bargain  and  fale  was 
executed,  by  relation. 


51.  As  common  recoveries  are  much 
favoured  by  the  courts  of  law,  a  bargain 
and  fale  to  make  a  tenant  to  the  prae- 
cipe, will  not  be  deemed  void  on  ac- 
count of  any  trifling  miftake  or  inaccu- 
racy. 

Thus 


Thus  where  Nathaniel  Lord   Vifcount 
Say  and  Sele  conveyed  his  eftate  to  B.  K.  for 
the  purpofe  of  making  him  a  tenant  to  the    ^^°^^  J^ 
fracipej  by  a  bargain  of  fale,   which  was   and  Sele. 
worded  in  the  following  manner:    "Wit-    jq^^^o^.'^^o. 
"  nefleth,  that  for  and  in  confideration  of    i  Brown  379' 
"  five  fhillings  by  the  faid  B.  K.  to  the  faid 
"  Lord  N.  in  hand  paid,  as  alfo  for  the 
*'  cutting  off  all  entails,  and  fjr  the  bar- 
"  ring  of  all  remainders  and  reverfions  of, 
"  in,  and  upon  all  and  fingular  the  premifes, 
**  and  for  fettling  and  affuring  the  fame  ta 
"  the  faid  Lord  N.  and  his  heirs,  doth  bar- 
"  gain,    fell,   and  confirm   unto   the   faid 
«  B.  K,  ^c" 

The  court  of  King's  Bench  were  of 
opinion,  that  this  deed  pafTed  the  freehold, 
becaufe  fuch  was  the  plain  intention  of  it. 

Upon  a  writ  of  error  brought  in  the 
Houfe  of  Lords  it  was  contended,  that  this 
bargain  and  fale  could  not  convey  any 
eftate,  becaufe  it  was  not  mentioned  therein 
that  any  perfon  did  bargain  and  fell  the 
lands  in  queftion.  There  appeared,  indeed 
the  words  bargain  and  Jell,  but  it  was  not 
faid  who  bargained  and  fold,  and  confe- 
VoL.  11.  H  quently 
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Chap.  III.      quently  Lord  Nathaniel  did  not  bargain 
and  fell. 

On  the  other  fide  it  was  argued,  that  it 
appeared  prima  facie,  that  the  confideration 
money  was  paid  by  B.  K.  to  Lord  N,  and 
that  it  was  for  barring  all  intails  and  re- 
mainders in  the  premifes,  and  alTuring  the 
fame  to  Lord  N.  and  his  heirs  j  that  it 
appeared  as  well  by  this  deed  itfelf  as  by  the 
evidence  on  the  trial,  that  the  manors  and 
lands  therein  mentioned  were  the  eflate  of 
Lord  N.  and  that  the  intent  of  the  deed 
was  to  make  B.  K.  tenant  of  the  freehold, 
in  order  that  a  common  recovery  might  be 
fuffered  ;  and  therefore  the  Court  of  King's 
Bench  were  unanimoufly  of  opinion,  that 
'  the  freehold  was  well  conveyed  by  this 
deed.     The  judgment  was  affirmed. 

52.  A  tenant  to  the  'pracife  may  alio  be 
Leafe  and        made  bv  leafc  and  releafe  j  and  the  refcr- 

ReUa/e.  .  •'  •       l      u  •  j 

vation  of  a  pepper-corn  in  the  bargain  and 
fale  for  a  year,  is  a  fufficienc  confideration 
to  raife  aufe  in  the  bargainee,  fo  as  to  make 
the  releafe  valid,  for  the  purpofe  of  fup- 
porting  a  common  recovery. 

Thus  where  a  tenant  in  tail  made  a  leafe, 
rendering  a  pepper-corn   rent,    and   after- 
wards 


wards  a  releafe  to  make  a  tenant  to  the 
precipe.— It  was  determined  that  the  word 
grant  in  the  ieafc  would   make  the  lands    Barker  v. 
pafs  by  way  of  ufe  ;  that  the  refervation  of  ^l')}^'    . 

r  J         J  '  I  Mod.  202. 

a  pepper-corn  was  a  good  confideration  to    2 249. 

raife  an  ufe  to  fupport  a  common  reco- 
very i  and  that  the  leafe,  being  within  the 
(latute  of  Ufcs,  there  was  no  need  of  an 
a6lual  entry  to  make  the  lefTee  capable  of 
taking  a  releafe. 

53.  We  have  feen,   that,   in  general,  a   j Recovery 
common  recovery  cannot  be  valid  without   "'^y^  mfome 

,  .  ^^  .        -.  Cafes,  be  i'ood 

a    tenant  to   the  frasipe*     Yet,    in  lome    i^^uhout  aTe- 
cafes,  a  common  recovery  may  operate  by   ^"^^^  {"  ^'^"^ 
eftoppel,  although  there  be  no  tenant  to    10  Mod.  45. 
the  precipe ;  but  this  is  only  where  the  per-    Godb.  147. 
fon  who  fufFers  the  common  recovery   is 
tenant  in  fee,  for  the  ifiue  in  tail  cannot  be 
bound  by  efloppel,  as  they  do  not  claim 
from  their  immediate  anceflorf,  but  from 
the  firft  ipurchnLfcYSy/c'cinirlimi  formam  doni, 

54.  Common  recoveries  having  been 
long  confidered  by  the  judges,  and  alfo  by 
the  legiflature,  as  com.m.on  afTurances, 
every  fort  of  favour  has  been  fhewn  them  j 
and  as  the  validity  of  recoveries  has  fre- 
quently been  called  in  queftion,  on  account 
of  irregularities  in  making  a  tenant  to  the 

U  2  pra^cipCi 
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,J^^__J     praci-pey  the  following  ftatute  was  made  to 
obviate  that  inconvenience. 

Se5f.  5.  "  Whereas  it  has  frequently  hap- 
14  Geo.  2.  c.  "  pened,  that  the  deeds  for  making  the  te- 
'^°'  "  nant  to  the  writs  of  entry,  or  other  writs 

"  for  common  recoveries,  have  been  loft, 
"  or  that  the  fines  or  deeds,  making  the  te- 
"  nants  to  the  faid  writs,  have  not  been  le- 
'^  vied  or  executed  till  after  the  judgment 
"  given  in  fuch  recoveries,  and  the  writ  of 
**  feifin  awarded  j  by  reafon  whereof  great 
"  doubts  have  arifen,  whether  fuch  recove- 
"  ries,  for  want  of  proper  tenants  to  the' 
"  writs,  are  good  and  effeftual  in  law  :  to 
'*  prevent  fuch  doubts  for  the  future,  and 
*'  in  order  to  render  common  recoveries 
"  more  certain  and  effeftual,  be  it  enafted, 
"  that  every  common  recovery  already  fuf- 
"  fered,  or  hereafter  to  be  fuffered,  fhall, 
*'  after  the  expiration  of  twenty  years  from 
"  the  time  of  the  fuffering  thereof,  be 
*' deemed  good  and  valid  to  all  intents  and 
**  purpofes,  if  it  appears  upon  the  face  of 
**  fuch  recovery  that  there  was  a  tenant  to 
*'  the  writ  j  and  if  the  perfons  joining  in 
*'  fuch  recovery  had  a  fufficient  eftate  and 
**  power  to  fuffer  the  fame,  notwithftand- 
"  ing  the  deed  or  deeds  for  making  the 

"  tenant 
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"  tenant  to  fuch  writ  Ihould  be  loft,  or  not    ^'^^^'"^J^ 
"  appear. 

Se^.  6.  *^  And  be  it  further  ena(5led  by  the 
*'  authority  aforefaid,  that  from  and  after  the 
"  comnnencement  of  this  ad,  every  reco- 
"  very  already  fuffered,  or  hereafter  to  be 
"  fuffered,  fhall  be  deemed  good  and  valid 
"  to  all  intents  and  purpofes,  notwithftand- 
"  ing  the  fine,  or  deed  or  deeds,  making 
"  the  tenant  to  fuch  v/rit,  fliould  be  levied 
'^  or  executed  after  the  time  of  the  judg- 
"  mcnt  given  in  fuch  recovery,  and  the 
*'  award  of  the  writ  of  feifin  as  aforefaid, 
"  provided  the  fame  appear  to  be  levied  or 
"  executed  before  the  end  of  the  term, 
"  great  feiTion,  feflion  or  aflizes,  in  which 
"  fuch  recovery  was  fuffered  -,  and  the 
"  perfons  joining  in  fuch  recovery  had  a 
"  fufHcient  eftate  and  power  to  fufFer  the 
"  fame  as  aforefaid." 

55.  In  ejecflment,  the  jury  found  a  fpe-    ^oodright 
cial  verdi6t  that  Sarah  IVilliams^  being  te-    e>.  dem.  Bur- 
nant  in  tall   of  the   premifles   in   queftion,    u^Blck^  ^' 
conveyed   the   fame   by  leafe   and   releafe    Rep.  vol.  z. 
dated  the  19th  and  20th  o^  November  1778    •^"*" 
to  a  perfon  to  make  him  tenant  to  the  -pre- 
cipe in    order    that    a    common    recovery 
H  3  might 


might  be  fufFered,  which  was  according!/ 
fufFered,  and  a  writ  of  fcifin  awarded,  tefted 
the  6th  of  the  fame  momh  o(  Novemhrj 
returnable  in  15  days  of  St.  Martin^  to 
which  the  (heriff  returned,  that  he  by  vir- 
tueof  the  faidwrit,  on  the  loth  o{  Nov  em- 
ber in  the  fame  term,  did  caufe  full  feifin 
of  the  premifles  therein  mentioned  to  be 
delivered  to  the  demandant. 


It  was  contended  that  this  recovery  was 
void,  for  it  appeared  upon  the  record  that 
leifin  was  delivered  by  the  fheriff  ten  days 
before  the  date  of  the  conveyance  to  the 
tenant  of  the  freehold,  when  in  fad  Sarah 
Williams  was  in  pofieHion  of  the  lands  j 
and  that  this  cafe  was  not  within  the  fta- 
tute  14  Geo.  II.  c.  20.  /.  5.  which  arofe 
from  the  fiflitious  relation  to  the  firft  day 
of  the  term,  and  was  made  for  a  different 
purpofe,  ^'^z.  to  prevent  recoveries  being 
fet  afide  where  the  tenant  to  the  fracipe 
Pigot  58.  was  created  by  deed  executed  after  the 
Wiiron  on  ^^^j.j  ^f  ^i^^  ^.^^it  of  feifm.  The  words  of 
the  6th  fcdion  of  the  ad  were,  "  executed 
*'  after  the  time  of  the  judgment  given 
"  and  the  azvard  of  the  writ  of  feifin." 
But  there  was  a  material  differeiice  between 

the 
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the  award  and  the  execution  of  the  writ, 
and  the  yrh  and  8th  fedlions  exprefsly 
provide  that  the  aft  fhould  not  be  extend- 
ed beyond  its  Itrid  limits. 

The  CounTcl  on  the  other  fide  were 
flopped  by  the  Court,  who  faid,  that 
though  there  might  have  been  fome  doubt 
if  it  had  been  found  a  fafl,  that  feifin  was 
adlually  given  on  the  loth  of  November^ 
yet  the  day  named  in  the  return  was  imma- 
terial ;  for  it  was  not  neceflary  to  name  any 
particular  day,  and  the  return  would  have 
been  good  without  it.  All  that  was  ne- 
ceflary was,  that  feifin  fhould  be  delivered 
after  the  judgment,  and  before  the  return 
of  the  writ,  and  that  the  proceedings  fhould 
all  be  in  the  fame  term.  That  thofe  re- 
quifites  were  complied  with  in  the  prefent 
cafe,  which  was  directly  within  the  ftatute 
14  Geo.  I.J.  5.  and  6.  As  therefore  the 
day  mentioned  in  the  fheriff's  return 
was  repugnant  to  the  reft  of  the  proceed- 
ings, it  was  to  be  reje6ted,  and  there  muft 
be  judgment  for  the  defendant. 

A  writ  of  error  was  brought  upon  this    ^"'""^ordand 

-      J  •  »        /^  r     -ir  ^      -r.  Eall's  Rep. 

judgment   in   the  Court  of    Kings  Bench,    vol-s-p.!/;.- 
Lord  Kenycn  obferved,  that  the  knk  of  the 
H  4  ckufe 
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Chap. III.     claufe  in  the  ftatute    14  Geo.  1.   was,   that 
the  recovery  fhculd  be  valid,  provided  the 
deed  making  a   tenant  to  the  ^r^a^^  was 
executed   before   the    end  of  the  term  in 
which   the  recovery  v  a^   fuffered :   and  it 
appeared    upon  this  vcrdift  that  the  deeds 
making  the  tenant  to  the  praecipe  were  ex- 
ecuted within  the  term.      And  though  the 
flatute,  in  enumerating  fome  of  the  dcfedls 
for  which  a  remedy  was  to  be  applied,  does 
not   mention  this   particular  defetft,   it  has 
always  been  underftood  that  the   aft  was 
intended  to  remedy  every  defe6t  ofthis  kind, 
provided  that,  which  is  there  made  a  con- 
dition, be  complied  with,  namely,  the  mak- 
ing of  the  tenant  to  the  praecipe  before  the 
end  of  the  term  in  which  the  recovery  is 
fuffered  ;  nor  could  the  words  of  the  ftatute 
be  fatisfied  by  any  other  conftruftion. 

The  other  Judges  concurred  in  opinion 
with  the  Lord  Chief  Juftlce,  and  the  judg- 
ment was  affirmed. 


CHAPTER-  IV. 

Of  Voucher. 

56.  T  N  defcribing  the  manner  of  fuffer- 
A.  ing  a  common  recovery,  it  has  been 
faidj  that  when  the  tenant  to  the  frxcipg 
appears  in  court  to  anfwer  the  demandant's 
writ,  he,  inftead  of  defending  the  title  to 
the  land,  calls  on  another  perfon,  who  is 
fuppofed  to  have  warranted  the  title  to  him 
at  the  time  of  the  original  purchafe,  and 
prays,  that  the  faid  perfon  may  be  called 
in  to  defend  the  title  which  he  warranted, 
or  otherwife  to  give  lands  of  equal  value 
to  thofe  which  he  fnall  lofe  by  the  defect 
of  his  warranty. 

57.  Where  the  precipe  is  brought  againft 
the  tenant  in  tail  who  vouches  over  the 
common  vouchee,  the  recovery  is  faid  to 
be  with  fingle  voucher.  Where  the  pre- 
cipe is  brought  either  againft  a  prior  tenant 
for  life,  or  the  alienee  of  the  tenant  in  tail 
who  vouches  the  tenant  in  tail,  who  comes 
lipon  the  voucher  and  vouches  over  the 
common  vouchee,  the  recovery  is  then  faid 

£0  be  with  double  voucher. 

58.   In 
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Chap.  IV.  _^8.  In  all  real  anions  the  demandanc 
liiiot  ic.  ^""^^  ^  right  to  counterplead  the  voucher, 
(that  is)  to  fhew  in  his  replication,  that  the 
tenant  ought  not  to  be  allowed  fuch  a 
voucher ;  and  the  vouchee  might  alfo 
counterplead  the  warranty,  by  fliewing, 
that  he  was  not  obliged  to  warrant  the 
lands  to  the  tenant. 

Idem.  But  when  a  perfon  is  vouched  to  war- 

ranty, and  enters  of  his  own  accord  into 
the  warranty,  the  law  prefumes,  that  he 
parted  with  his  fiiil  poirefTicn  with  warran- 
ty ;  and  comes  in  now  to  warrant  the  fame 
pofleffion,  otherwife  he  would  not  enter  in- 
to the  warranty,  but  would  counterplead 
it,  for  he  might  demand  the  lien  :  and  even 
if  the  tenant  Diewed  a  lien,  he  might  coun- 
terplead it.  But  if  he  enters  into  the  war- 
ranty wiihout  demanding  a  lien,  no  perfon 
can  afterwards  aver,  that  there  was  no 
warranty  ;  for  when  the  vouchee,  by  enter- 
ing into  the  warranty,  binds  himfclf  to  ren- 
der in  value,  in  cafe  the  d.-mandant  reco- 
vers, the  caufe  of  the  warranty  is  not  exa- 
minable, either  by  a  privy  or  a  ftranger; 
becaufe  the  law  v/ill  prefume,  that  the 
vouchee  was  compellable  to  enter  into  the 

warranty. 


warranty,  otherwife  he  would  never  run 
fuch  a  rifque. 


fg.  If  the  vouthee  is  prefent  in  court,    Ofnjouching 

,       .  J.        ,  .  ,  .in  Fcrfon.,  or 

he  immediately  enters  into  the  warrantv,  in 


which  cafe  the  entry  in  the  record  is  thus  : 
"  And  the  faid  Williaryiy  in  his  proper  per- 
*' Ton,  Cometh  and  defendeth  his  right; 
**  when,  iSc.  and  thereupon  voucheth  to 
"  warranty  Roger  Blagrave^  Efquire,  who 
*'  is  prefent  here  in  court,  in  his  proper 
"  perfon,  and  freely  warranteth  to  him  the 
**  tenements  aforefaid." 

60.  It  frequently  happens,  that  neither 
the  tenant  nor  the  perfon  vouched  can 
conveniently  appear  perfonally  in  court,  in 
which  cafe  they  make  a  warrant  of  attorney 
to  feme  other  perfon  to  appear  in  their 
ftead.  The  warrant  of  attorney  is  thus: — 
"  A,  B.  purs  in  his  place  C.  D.  and  E.  F. 
"  his  attornies,  jointly  and  feveraliy  againfb 
"  /.  B.   to  gain  or  lofe  in  a  plea  of  land. 

If  the  perfon  who  comes  in  as  vouchee 
makes  a  warrant  of  attorney,  it  is  thus  :  — 
"  /.  K.  whom  y^.  B.  voucheth  to  warranty, 
*'  putteth  in  his  place  L.  M,  and  TV.  O.  his 

**  attornies. 


6y  Attorney . 
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Chap.  IV.     <«  attornles,  jointly   and    fevcrally   againfi:' 
"  /.  B.  to  gain  or  lofc  in   a  plea  of  lands, 

6i.  The  warrant  of  attorney  mufc  be 
acknowledged  either  before  a  judge,  who 
mufc  fign  it,  or  the  juftices  of  adize  where 
the  lands  lie,  or  elfe  before  commifTioners 
appointed  by  writ  of  dedhnus  fotejiatem  de 
attornato  faciendo,  who  niuft  certify  the 
names  of  the  perfons  whom  the  tenant  or 
vouchee  appoints  for  his  attornies,  under 
their  hands  and  feals. 

By  the  ftatute  23  Eliz.  c.  3.  /.  5.  it  is 
enafled,  that  every  perfon  who  Ihall  take 
the  knowledge  of  any  warrant  of  attorney 
of  any  tenant  or  vouchee  for  fuffering  of 
any  common  recovery,  fhall,  with  the  cer- 
tificate of  the  warrant  of  attorney,  certify 
alfo  the  day  and  year  whereon  the  fame 
was  knowledged.  And  that  no  perfon  who 
takes  any  fuch  knowledge  of  any  warrant 
for  any  recovery,  fliall  be  bound  to  certify 
fuch  warrant,  except  it  be  within  one  year 
next  after  the  faid  knowledge  taken;  and 
that  no  clerk  or  olticer  fliall  receive  any 
writ  of  entry,  whereupon  any  common  re- 
covery is  hereafter  to  pafs,  unlefa  the  day 

of 
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of  the  knowledge  of  the  warrant  fliall  ap- 
pear, in  or  by  fuch  certificate. 


This  writ  of  dedimus  -poteftatem  is  not  Fitz.N.B.ij. 
founded  on  the  ftatute  of  Carlifle,  which 
only  extends  to  perfons  who  acknowledge 
fines,  but  is  a  writ  which  was  provided  by 
the  connmon  law,  enabling  perfons,  who 
could  not  appear  in  court,  to  appoint  attor- 
nies  in  their  ftead, 

62.  Where  a  connmon  recovery  is  fuf- 
fered  in  this  manner,  the  warrant  of  attor- 
ney is  the  foundation  of  the  recovery,  all 
the  fubfequent  proceedings  being  in  hdc 
mere  matters  of  form  ;  but  ftill  the  ac- 
knowledgment of  a  warrant  of  attorney 
may  be  void,  and  of  confequence  the  re- 
covery fuffered  purfuant  to  fuch  a  warrant 
of  attorney,  on  account  of  any  legal  difabi- 
lity  in  the  perfon  who  acknowledges  it,  and 
fuch  difability  may  be  averred,  in  which  it 
differs  from  the  acknowledgment  of  a  fine 
before  commiflioners  appointed  by  a  writ 
oC  dedimus  potejlafem,  for  the  acknowledg- 
ment of  a  fine  is  the  aflent  of  the  party  to 
the  accommodation  of  the  fuit,  by  which  it 
is  abfolutcly  compleated,  and  the  entry  of 
the   concord  is  the  fame  as  entering  up 

judgment  j 
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Chap.  IV.  judgment ;  but  the  acknowledgment  of  a 
warrant  of  attorney  to  fuffer  a  common 
recovery  is  nothing  more  than  a  judicial 
mode  of  appointing  another  perfon  to  ap- 
pear in  court  for  the  tenant  or  vouchee, 
and  is  no  part  of  the  record  j  hence  thefe 
two  afts  are  attended  with  very  different 
confequences. 

Vide  infra  It  follows  from  thefe  principles,  that  if  a 

Wynne  v.        tenant  or  vouchee,  who  has  appointed  an 
Wynne.  '  t-f 

attorney,  for  the  purpofe  of  fuffering  a 
common  recovery,  dies  before  fuch  attor- 
ney has  adually  appeared  for  him,  the  re- 
covery will  be  void  j  becaufe  the  death  of 
fuch  tenant  or  vouchee  is  a  determination 
of  the  warrant  of  attorney,  and  this  cir- 
cumftance  may  be  averred,  it  not  being 
contrary  to  the  record. 

64,  If  the  warrant  of  attorney  appears  to 

have  been  given  afcer  judgment,  the   re- 

ir-j   •  r  covery  will  be  void  :  for  the  writ  o^  dedimus 

Vide  infra  ■'  ' 

Sir  N.  Ba-  fotejlatem  de  attornato facierJo  recites,  that 
the  v;rit  of  entry  is  pending,  which  is  not 
the  cafe  after  judgment :  and  the  appear- 
ance of  the  attorney  before  the  warrant 
was  made,  is  without  authority,  and  there- 
fore void. 

65.  By 
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65.  By  a  rule  of  court,  made  in  Hil.  14  Chnp.  IV. 
Geo.  3.  for  the  more  effectual  and  certain 
proof  of  the  due  acknowledgment  of  war- 
rants of  attorney,  taken  from  the  tenants  or 
vouchees  in  common  recoveries,  by  virtue 
of  any  writ  of  dedimus  foteftatem,  it  is  or- 
dered by  the  court,  "  that  no  common  re- 
"  covery,  wherein  the  tensr.c  or  tenants, 
"  vouchee  or  vouchees,  or  any  of  them, 
"  fliail  appear  and  defend  by  attorney,  fhall 
**  be  arraigned  at  the  bar,  unlefs  an  affida- 
"  vit  or  affidavits,  in  writing,  on  parch- 
*'  mcnr,  fhall  be  made  and  annexed  to  a 
"  copy  of  the  praecipe,  and  warrant  or  war- 
"  rants  of  attorney,  acknowledged  by  fuch 
"  tenant  or  tenants,  vouchee  or  vouchees, 
"  by  virtue  of  any  writ  or  writs  of  dedmus 
^^  potejiatem^  in  which  affidavit  or  affidavits, 
**  the  perfon  or  pcrfons  making  the  fame, 
"  ffiall  fwear  that  he  or  they  knew  the 
*^  party  or  parties  acknowledging  fuch 
*'  warrant  or  warrants  of  attorney  ;  that  the 
*'  fame  was  or  were  duly  figned  and  ac- 
"  knowledged,  upon  the  day  and  year,  or 
'■'■  feveral  days  and  years  mentioned  in  the 
"  caption,  or  feveral  captions  thereof,  that 
'^  the  party  or  parties  acknowledging,  and 
"  alfo  the  commiffioncrs  taking  the  fame, 
"  were,  all  of  full  age  and  competent  un- 

*'  dcrllanding. 
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"  derftandlng.  That  the  femes  covert  (if 
"  any)  were  folely  and  feparately  examined 
*'  apart  from  their  hufbands,  and  freely  and 
*'  voluntarily  confented  to  acknowledge  the 
**  fame.  That  all  the  faid  parties  knew 
*'  the  fame  warrant  or  warrants  of  attorney 
"  was  or  were  intended  for  fuffering  a  com- 
*^  mon  recovery  to  pafs  his,  her,  or  their 
"  eftate  or  eftatcs.  And  further,  that  the 
"  razure  or  razures,  interlineation  or  inter- 
"  lineations,  (if  any)  in  the  body  or  cap- 
*^  tion  of  fuch  original  warrant  or  warrants 
*'  of  attorney,  was  or  were  made  before  the 
"  faid  parties,  or  any  of  them  figned  the 
"  faid  warrant  or  warrants,  and  before  the 
"  commiflloners,  figned  the  faid  caption  or 
''captions J  which  affidavit  or  afEdavits 
"  (together  with  the  faid  copy  of  the  pr^-- 
*'  cipi^y  and  warrant  or  warrants  of  attorney 
"  whereunto  the  fame  fhall  be  annexed) 
"  fhall  be  filed  in  the  office  of  inrollment 
"  of  writs  for  fines  and  recoveries.  And 
"  it  is  ordered,  that  all  and  every  fuch  af- 
"  fidavit  or  affidavits,  as  aforefaid,  ffiall  be 
**  made  by  fome  attorney  or  attornies  of 
"  the  courts  of  PVeJiminJler-hally  or  of  the 
"  ftffions  in  IVales^  or  of  the  counties  pa- 
"  latine  of  Chejlery  Lancajhr,  or  Durham  ^ 
"  and  fhall  be  fworn  before  a  perfon  duly 

,  authorized 


^'^  authorized  to  take  affidavics  in  this  court,  1  Chnp.  IV, 
"  except  where  the  party  or  parties  ref- 
'^  pedlively,  at  the  time  of  their  acknow- 
**  ledging  fuch  warrant  or  warrants  of  at- 
"  torney,   fhall    be    in  that   part  of  Grent 
'*  Britain  called  Scotland^  or  in  Ireland^  or 
"  in  fome  other  parts  beyond  the  feas.  And 
"  in  cafe  the  laid  party  or  parties  fhall  be 
"  in    Scotland^   then   the    f.Lid   aHidavit;   or 
"  affidavits  fliall  be   made  by  one  of  the 
**  clerks  of  his  majefty's  fignet,  and  fworn 
**  before  one    of  the    judges,    or     other 
"  perfon  duly  au:horized  to  take  affidavits 
**  or  depofitions,  in  the  Court  of  Sefilon,  or 
"  Court  of  Exchequer  in  that  part  of  the 
"  united  kingdom.     But  if  the  faid  party 
*'  or  parties  ffiall  be  in  Ireland^  or  in  any 
"  other  parts  beyond  the  feas,  then  the  faid 
**  affidavit  or  affidavits  fhall  be  made  by 
**  one  of  the  commiffioners  who  hath  taken 
"  the  acknowledgment  of  fuch  warrant  or 
"  warrants  of  attorney,  and  ffiall  be  fworn 
"  either  before  fome  perfon  duly   autho- 
•'  rized  to  take  affidavits  in  this  court,   or 
**  before    fome    magiflrate    of    the    place 
"  where    fuch    acknowledgment   ffiall    be 
*'  taken,  having  authority  to  adminifter  an 
"  oath,  and  in  the  prcfcnce  of  a  public  no- 
"  tary,  which   notary   ffiall   alfo   certify  in 
Vol.  II.  I  "  wiiting> 


ri4  Eccotjerfei^. 

CKap.  IV.  «  writing,  under  his  hand  and  feal,  as  wel!^ 
"  the  due  adminiftering  of  the  faid  oath^ 
"  as  alfo  the  name,  fignature,  and  ofiice  of 
"  the  magiftrate  adminiftering  the  fanrie.'* 

U.  Black.  R.        66.  By  a  rule  of  the  Court  of  Common' 

vol.  I.  p.        Pleas  made  Tj'w.  20  Geo.  ?.   it  is  ordered 
527.-  -^ 

that  from  and  after  the  firft  day  of  Mich; 

term  then  next  enfuing,  in  every  common' 
rffcoverv  v/herein  the  tenant  or  tenants,  or 
the  vouchee  or  vouchees,  warrant  or  war- 
rants of  attorney  fliall  be  taken  under  a  de^ 
dimus  potejiatem^  there  (ball  be  written  ow 
every  copy  of  the  ^r<^fipf ,  and  of  fuch  war- 
rant of  attorney  having  fuch  affidavit  or 
affidavits  as  is  or  are  required  by  the  rule 
of  this  court  made  in  Hil.  14  Geo.  3. 
thereto  annexed  the  allocatur  of  the  Lord' 
Chief  Juftice,  or  fome  one  other  of  the 
juilices  of  this  court,  in  the  fame  or  like 
manner  as  aihcatnrs  are  now  written  on 
fines  taken  by  dedimus  poiejlatem  j  and  the 
copy  of  the  precipe  and  warrant  or  war- 
rants of  attorney  with  the  alloc-atnr  thereon, 
fnall  be  filed  as  dire6led  by  the  faid  rule ;, 
and  that  at  th^-  time  of  figning  fuch  alloca- 
itir,  the  writ  of  entry  for  fuch  common  re- 
covery ffiall  be  produced  before  the  judge 
figning  iuch  allocatur^  wlio  may  mark  fuch 
4  writ 


writ  with  his  title,  name,  or  initials  there-     ^^^P- 1^^- 
on;  and  fuch  writ  fhall  alfo  be  produced  at 
the  time  of  the  aralgnment  of  fuch  reco- 
▼ery. 

67.  if    the    f)erfon   whom    the   tenant  Of  the  irm 
vouches  IS  not  in  court,  then  a  writ  callea  ^.^^.  ^j  jj-^^^ 
a   writ    of  fummoneas   ad   warrantizaridum  rar.tixaiJumi 
iflfues,  to  compel  the  perfon  called  upon  to 

appear  in  court,  and  warrant  the  lands* 

In  adverfary  fuits,  if  upon  2^  fummoneas  Booth  43. 
ad  lijarrantizandumy  the  Inenir  returned  the 
vouchee  fummoned,  and  the  vouchee  made 
default,  a  capias  ad  valentiam  ijjued  for  the 
tenant  j  but  if  the  fheriff  returned  nihil  up- 
on the  fummons,  an  alias  and  a  fluries 
iflued,  and  then  2i  Jequatur  Jub  Jno  periculo. 
And  if  the  vouchee  frill  made  default, 
judgment  was  given  for  the  demandant,  but 
no  judgment  was  given  for  the  tenant  be- 
caufe  it  appeared  that  the  vouchee  had  not 
afiets. 

68.  Where  the  vouchee  appears  by  at- 
torney, the  warrant  by  which  he  conftitutes 
an  attorney  ought  to  bear  date  afcer  the 
tefte  of  the  writ  of  fummons ;  but  how- 

I  1  ever 


ti6  Hcrotofcjf. 

Chap.  IV.     ever  the  omifTion  of  this  circu  in  {lance  wilt 
not  iiivaiidate  a  recovery. 

Wynne  v.  Thus  in  a  writ  of  error  to  reverfc  a  com- 

I  Lev'  no.      '^°"   rccuveiy,   the  error  infifted  on  was, 
SirT.  Ray.      that  the  warrant  of  attorney  cf  the  vouchee 
rSirl.  2n-       ^^^^  ^^^^  before  the  writ  o^  jummoneas  ad 
I  '^ch.  459.     'joarrantizandum  ifTued,  but  it  was  anfwered 
that  the   vouchee  might  appear  in  perfon 
without  any  fummons,  and  therefore  the 
recovery  was  gi)od,  and  the  procefs  void. 
Arid  the  court  laid,  that  a  common  reco- 
very   being    a    common    afifurance,    they 
would  intend  another  warrant  of  attorney 
made  in  due  time, 

I  Inft.  241.  ^9-  When  the  vouchee  has  entered  into 

the  warranty,  he  comes  in  loco  tenentis-,  and, 
in  judgment  of  law,  is  tenant  to  the  de- 
mandant. And  then  the  demandant  counts 
againft  him  a^  he  did  before  againfl  the  te- 
nant, and  the  vouchee  may  pkad  all  thof'; 
pleas  v/hich  the  tenant  might  have  pleaded, 
and  aifo  anv  nleas  which  may  arJle  after  he 
has  entered  inco  warranty^ 

Jenk.  Cenr.  Thu5  if  a  p'iscipe,  qucd  redJat^  is  brought 

?C'0-  againfl  A  who  voucliers  h'.  who  enters  into 

warranty,   and  afterwards  the  demandant 

releafes 


Eccot3ci1r0. 

releafes  all  his  right  to  A.  akhongh  J.  hlm- 
felf  cannot  plead  this  rcleafe,  becaufe  from 
the  time  when  B.  entered  into  the  warranty 
jI.  is  not  before  the  court,  yet  B.  may 
plead  this  releafe,  or  may  plead  a  releafe  to 
•iiimfclf  from  the  demandant. 


70.  The  demandant  may  releafe  to  flie  3  Rep.  29. 
vouchee,  although  the  voi-:hv:e  has  nothing 
■in  the  land ;  for  when  ihe  vouchet  enters 
jrit-o  the  warranty,  he  becomes  tt  nant  10 
the  demandant,  and  mav  render  tf-e  land 
to  him,  on  account  of  the  privi'.y  which  is 
between  them. 


71.  If  a  fine  be  levied  bv  a  vouchfe  to 
•the  demandant,  or  by  the  demindant  to 
a  vouchee,  it  will  be  good,  becaufe  the 
vouchee  is  fuppofed  to  have  the  freehold. 

72.  By  the  common  law,  a  writ  oi ftm- 
.moneas  ad  warranlizanduya  had  ^;ne  returns. 

By  the  ftatute  »6  Car.  ^.  c.  ib.f.  .0.  rhe 
returns  were  abridged  to  five;  arJ  n^w, 
by  the  ftarute  24-  Ceo.  -i.  c.  ^o.f.  '^.  rhey 
■are  reduced  to  four  inclufivej  .1^  if  the  writ 
•of  entry  is  returnable  on  the  m-rruw  of  y/// 
jSou/sy  then  the  writ  o( fummoneas  mull  be 
jeturnable  from  the  day  of  Si,  Martin  In 
I  3  fifteen 


Idem. 


fifreen  days,  being  the  fourth  and  laft  re- 
turn c?  Michaelmas  term.  And  if  there  are 
three  vouchers,  the  writ  of  funniT.ons  for 
the  fecond  vouchee  is  ro  be  returnable  four 
returns  (both  inclufive)  from  the  return  of 
the  fui*^.:iions  •,{  the  firft  vouchee;  and 
writs  of  fummons  arc  teftcd  four  days  in- 
clufive, from  the  writ  of  entry, 

73.  The  court  of  Common  Pleas  will 
not  enlarge  the  return  of  a  writ  of  fum- 
mons, fo  as  to  make  a  term  intervene  be- 
tween the  telle  and  the  return. 


Barnard  v.  Thus,  where   a   motion   was   made  in 

v/oodcock,  Eajier  term  1 8  Geo.  3.  that  the  writ  of 
'  fummons  in  five  recoveries  might  be  tefted 
in  the  Michaelmas  term  preceding,  and  be 
made  returnable  in  that  Eajler  term,  inflead 
of  the  ufual  courfc,  authorized  by  the  flat. 
24  Geo.  1.  c,  48.  which  is,  that  ic  fhould  be 
tefted  the  fourth  day  inclufive,  from  the 
return  of  the  writ  of  entry,  and  be  return- 
able the  fourth  return  after  the  return  of 
the  writ  of  entry  ;  in  confcquence  of  which, 
writs  of  fummons  muft  be  returnable  either 
in  the  fame  term  in  which  thry  were  tefted, 
or,  at  fartheft,  in  the  ve^y  next  term. — The 
occafion  of  this  application  was,  that  Earl 

Co'ujfer^ 
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'Coivper^  the  vouchee,  had  acknowledged  Chnp.  IV. 
•the  warrants  of  attorney  to  appear  to  the 
fummons,  before  commiffioners  appointed 
^by  dedimus  (which  recited  the  funnnnons  as 
returnable  in  the  preceding  Hilary  term) 
at  FlorencCy  on  the  13  December,  J777,  but 
they  did  not  arrive  in  England  dil  after  the 
end  of  Hilary  term  j  and  as  the  return  is 
•ufually  of  the  fame  term  wherein  the  re- 
covery is  in  fafl  arraigned  at  bar,  and  the 
tejie  mull  precede  the  adual  ackno^.vledg- 
:ment  of  the  warrant  of  attorney  by  the 
vouchee,  this^^roceeding  could  not  be  made 
regular,  without  fuing  out  a  writ  of  fum- 
mons  with  a  much  longer  return  than  the 
courfe  of  pradice  v^ill  at  prefent  allow. 
The  like  inconvenience  rruft  occur  when- 
ever the  vouchee  dwells  in  any  diilant 
country,  as  the  Eafl  or  V/efi  Indies ;  but 
that  obrjeftion  had  been  ufed  to  be  cured  i-n 
^  very  unwarrantable  manner,  by  ak-ering 
the  date  of  the  caption  after  it  arrived  in 
'England^  fo  as  to  fuit  the  term  in  vvhich  the 
recovery  was  arraigned,  till  the  late  rule  of 
court  in  Hilary  term  14  Geo.  3.  (which  di- 
refls  inter  alia  an  affidavit  to  be  made  of  Ante  f.  65. 
the  true  time  of  taking  the  capcionj  put  a 
Aop  to  this,  ainong  other  grofs  irregulari- 
ties in  the  pradlice  of  fuffering  recoveries. 
I  4  The 


The  court  conceived  that  they  had  not 
power  to  make  fuch  a  rule,  cr  at  leaft,  that 
they  could  not  forefee  all  its  confequences, 
it  would  be  highly  imprudent  to  authorize 
fuch  3  proceeding,  by  a  previous  direftion 
from  the  bench  j  biu  intimated,  that  no 
blame  fhould  fall  on  the  officer,  who  Ihould 
make  out  the  p-ocefs  as  prayed  for,  but  the 
fame  to  be  at  the  hazard  of  the  parties,  and 
without  prejudice  to  any  future  queftion, 
that  might  aiife,  on  ihe  validity  of  fuch  re- 
coveries. 


G'bbons  v.  74.  A  motion,   fimllar  to  this  one,  was 

Steven  Ton,       made  in  Mich.  1  9  Geo,  q.  and  received  the 

2   Black.  K.  ^  y        ■     ^      r  y  ^.  r    rs 

^zzx.  fame  denial  from  the  court,      ihe  facts 

were,  that  the  dedimus  was  tefted  the  16 
February^  1777j  and  recited  a  writ  of  fum- 
mons,  returnable  the  firft  day  of  Eajier 
term,  1777 j  fo  that,  properly,  the  fum- 
mons  fhould  have  been  returnable,  and  the 
recovery  had,  in  Hilary y  1778.  which  the 
diftance  rendered  impoffible. — Therefore, 
on  application  to  the  Matter  of  the  Rollsy 
he  ordered  the  curfitor  to  make  out  a  writ 
of  entry,  returnable  in  Michaelmas  term, 
1777  i  upon  which  the  oEcer  made  out  a 
writ  of  fummons,  returnable  in  the  next 
Hilary  term,  of  which  term  the  tenant's- 

appearance 


appearance  was  entered.  And  then  they 
impaikd  from  Hilary  to  Eajifr^  fronn 
EaJirT  to  Trinity y  and  from  Trinity  to 
Michaelmas,  when  the  recovery  was  ar- 
raiQ-nt-d.  And  if  ^he  vouchee  was  then 
living,  it  was  appreht^nded  that  the  reco- 
very woiilci  be  valid  ^  but,  if  he  was  dead, 
it  would  be  erroneous. 


132  5Recol3et;iC0. 

CHAPTER    V, 
Of  Judgment. 

75.  T  N  confeqnence  of  the  default  made 
A  by  the  perfon  who  is  lad  vouched 
in  a  common  recovery,  and  his  departure 
in  defpite  of  the  court,  judgment  is  given 
that  the  demandant  (hall  recover  fcifin  of 
the  lands  in  queftion,  and  that  the  tenant 
fhall  recover  againft  the  vouchee,  lands  of 
equal  value  to  thole  warranted  by  him,  and 
now  loft  by  his  default.  And  as  foon  as 
judgment  is  given,  the  recovery  becomefi 
binding  on  all  the  parties  to  it,  and  their 
heirs. 

The  entry  of  the  judgment  upon  the  re- 
cord is  thus : —  **  therefore  it  is  confidered 
"  that  the  aforefaid  fF.  G.  do  recover  his 
**  feifin  againft  the  faid  fV.  L.  of  the  tene- 
"  ments  aforefaid,  with  the  appurtenances, 
*'  and  that  the  faid  W.  L.  have  of  the 
"  lands  of  the  aforefaid  IV.  G,  to  the  va- 
*'  lue,  ^cr 

76,  If 


76.  Ifjudgment  be  given  In  a  common 
recovery,  before  the  recurnofthe  writ  of 
entry,  or  the  return  of  the  writ  o^Jummo^ 
ncas  ad  warrantizandumy  it  is  void,  becaufe 
the  court  has  no  power  to  proceed  until  the 
return  of  the  v/rit  of  entry,  and  the  appear- 
ance of  the  vouchee ;  for  the  parties  are 
not  fuppofed  to  appear  until  the  return  of 
that  procefs,  which  iflues  for  rhe  fole  pur- 
pofe  of  bringing  them  into  court. 

77.  In  every  fpecies  of  adion,  the  death 
of  either  of  the  contending  parties  puts  an 
end  to  the  fuit;  and  therefore,  in  a  common 
recovery,  if  either  the  dem.andanr,  the 
tenant,  or  any  of  the  vouchees  dies  before 
judgment  is  given,  rhe  recovery  is  void. 

78.  Judgments,  however,  are  not  always    Li^hat  Cafts 
confidercd  as  having  been  »iven  on  the  day    J'^'k^^^^^f 

°  °  '      have  kil-itizn 

on  which  they  are  pronounced,  but  have   to  the  Firj}  or 
frequentiv   a  relation   to  the  firft  or  fome    "'I'^'^'J^^yf 

*  ■  .  .  tue  Icrm. 

Other  day  of  the   term  in  which   they  are 

f;iven :   and  if  all  the  parties  are  living  on    4^cp-7i-  »• 

.  .  2  Diack    R 

the  day  to  which  the  judgment  relates,  the  ^Tr^ 

recovery  will  be  good,  for  the  judges  take  '  ^^"-  '3. 
no  notice  of  the  day  on  which  the  recovery     '^    ^^' 
was  pafTed  in  court. 

79.  The 


Cro.  Car 

I02. 


79.  The  term  In  law  is  confidered  to 
many  purpofes  as  but  one  day;  and  There- 
fore if  judgment  be  given  at  any  time  du- 

j  Bu'.ft.  32,      ring   a   term,   it   rehtes  to  the  fifft  day  of 
35_  that  term,  and  is  confidered  in  law  as  hav- 

3  Durr.tord  ' 

Is^  E ail's  ing  been  given  on  thai  day  :    and   the    firft 

Kcp.  ib5.        j,^y  of  term  is  the  tffjin-day,  ^or  the  quar- 
to die  pofi  is  only  a  day  of  giace. 

80.  However,  if  a  writ  of  entry  is  re- 
turnable on  the  fecond,  or  any  other  re- 
turn-day of  the  term,  judgment  will  then 
relate  to  that  return-day,  and  not  to  the 
firft  day  of  the  term  J  for  tiie  courts  will 
not  confider  the  judgment  in  a  recovery  to 
have  been  given  prior  to  the  return  of  the 
writ  of  entry.  And  where  the  term,  by 
the  proceedings  in  it,  fufFers  a  divifion  ;  as 
virhere  any  procefs  iflues,  during  the  con- 
tinuance of  the  term,  then  the  judgment 
relates  to  the  efibin-day  of  the  return  of 
that  procefs,  and  not  to  the  firft  day  of  the 
term. 

Si.  It  follows,  from  \\\t^^  pofitions,  that 
when  the  vouchee  in  a  common  recovery, 
appears  in  perfon  at  the  return  of  the  writ 
of  entry,  then  the  judgment  relates  to  the 

return- 


l^iCioteie^.  T2C 


:f 


return-day  of  the  writ  of  entry,  and  is  con-      Chc.p.  V. 
fidered  in  law  as  having  been  given  on  that      ^«-»'">''*»^ 
day,  but  if  the  vouchee  appears  upon  a  writ 
of/um?iwneas  ad  ^juarrantizandiiniy   then  the 
judgment  relates  to  the  day  of  the  return 
of  that  writ. 

Thus,   where  Edward  Shelley  fuffered  a    Shelley's 
common  recovery,  in  which  he  v/as  vouch-    ^\^' 

■'•'  I  Rep.  95, 

ed  by  attorney  on  the  9ch  day  of  OEioher    Moor  136. 

(which  was  then  the  firil  day  of  MichaeU    J'^'^'"*-  ^^^^' 

.  .  249. 

mas  term)  and  died  before  fix  in  the  morn- 

ing  of  that  day  :  the  recovery  was  pafTed 
that  day  about  ten  o'clock,  and  it  was  ad- 
judged that  rhe  death  of  Edward  Shelley 
did  not  invalidate  the  recovery,  for  the 
writ  of  entry  was  returnable  on  the  oulave 
of  6'/.  Michael^  and  rhe  judgment  had  re- 
lation to  that  diy,  v.  hich  was  the  faid  9th 
day  of  O^loher^  on  v;hich  day  the  vouchee 
was  alive,  and  the  law  makes  no  fractions 
of  a  day. 

82.  If  a  warrant  of  attorney  bears  date 
after  the  return-day  of  the  writ  of  entry  on 
which  a  recovery  is  luffered,  the  recovery 
will  be  void  j  bccaufe  the  judgment  re- 
lates back  to  the  return-day  of  the  writ  of 
entry. 

Thu?, 


Thus,  where  the  writ  of  entry  was  re- 
turnable on  the  c£iave  of  Si.  Michael^  which 

Bacon'^sCafe  ^^^  ^^^  9^^  ^^^Y  of  OHcber :  the  writ  of^^- 
Dycr  220,  diijjus  pot  eft  at  em  de  at  tomato  faciendo  bore- 
^'  *^*  date  the  i  ith  of  O^ober^   and  the  mittimus 

thereof  bore  date  the  30ih  of  OBober :  the 
recovery  was  adjudged  to  be  erroneous, 
becaufe  the  judgment,  on  whatever  day  of 
the  ternn  it  was  given,  related  back  to  the 
return-day  of  the  writ  of  entry,  which  was 
.  the  firft  day  of  the  term,  fo  that  the  war- 
rant of  attorney  was  made,  after  the  time 
when  the  judgment  was  fuppofcd  to  be 
given. 

83.  Ifa  vouchee  in  a  common  recovery 
who  comes  in  upon  a  wiit  of/ummoneas  ad 
ijoarrantizandum ,  and  appears  by  attorney, 
dies  before  the  return  of  the  writ  of  Jum* 
moneasy  the  recovery  is  void  :  becaufe  the 
judgment  could  nor  pofiibly  have  been 
given  in  fuch  recovery  until  the  vouchee 
had  appeared  in  court  and  made  default: 
and  as  the  vouchee  could  not  appear  until 
the  return  of  that  procefs,  which  iffued  for 
the  tole  purpofe  of  bringing  him  into  court, 
it  follows  that  judgment  muft  have  been 
given  after  the  death  of  the  vouchee,  which 
was  a  determination  of  the  warrant  of  at- 
torney ; 


torney ;  and  thefe  fafls  being  collateral  to 
the  record,  may  be  afilgned  for  error. 


Thus,   in  a  writ  of  error  to  reverfe  a    Wynne  v, 
common  recovery  it  appeared  by  the  re-    ^  wiifR 
cord,   that  a  writ  of  entry  fur  dijfeifin  en  le    35. 
'poft  was  brought  by   Sir  Watkin  IViiUams 
Wynne^rtturndXAtqiiinden.  Pafch.  i;jGeo.  2. 
againft  IViiliam  Thomas,  who  appeared  in 
perfon    and  vouched  James  Apperley  and 
Alithea    his   wife  j    whereupon    a  writ  of 
fummcneas  ad  zvarrantizandiim  was  award- 
ed, returnable  in   craftlno  nfcenficnis  Domini 
(which  was  on  the  i6th  o( May)  on  which 
day  the  faid  James  Apperley  and  Aliihea  hi^ 
wife  appeared  by  Jofiah  Hod/on  their  attor- 
ney, and  entered  into  warranty,  and  vouch- 
ed over  the  common  vouchee,  who  made 
default,  whereupon  judgment  was  given^f 
and  a  writ  of  feifin  awarded  ;  and  the  (he- 
riff  returned  that  be  had  delivered  feifin. 

The  error  alTjgned  was,  that  Alithea  died 
before  judgment  was  given  in  the  faid  re- 
covery, and  for  this  the  plaintiff  in  error 
prayed,  that  the  recovery  might  be  reverf- 
cd.  llTue  was  joined,  that  Alithea  did  not 
die  bff';re  judgment.  A  fpecial  verdicl 
was  found,   that  Alithea  died  on  the  loth 

day 


day  of  May\  fix  days  before  the  return  of 
the  writ  oi  Jummoneas  ad  warrantizandum^ 
but  whether  fhe  died  before  judgment  or 
not,  the  jurors  left  to  the  opinion  of  the 
court. 


M3S.  note.  This  cafe  was  argued  on  behalf  of  the 

plaintiff  in  error,  by  Mr.  Clive^  who  made 
two  points,  tirft,  that  the  death  of  Alithea 
jlpperleyy  vouchee  and  tenant  in  tail,  as 
found  by  the  fpecial  verdidl,  made  the 
judgment  in  the  common  recovery  erro- 
neous. 

Secondly,  that  upon  the  whole  record, 
and  the  continuances  as  entered,  the  judg- 
ment appeared  to  be  given,  and  the  reco- 
very pafled,  after  the  deaih  of  the  vouchee ; 
and  could  not  be  made  guod  by  relation,  as 
a  judgment  or  recovery  in  her  life-time. 

In  fupport  of  thefe  pofitionr,  he  argued, 
that  recoveries  were  erroneouo,  where  the 
vouchee  or  other  necefiary  party  did  not 
appear,  eithei  in  perfon  or  by  attorney,  for, 
without  an  appearance  there  could  be  no 
warranty,  no  vouching  over  ti^.e  common 
vouchee,  and  confcquently  no  iudgment. 
In  this  cafe,  Alithea^  the  vouchee,  did  not 

appear 


appear  in  perfon  :  the  firfl:  confideration  Chap.  V. 
therefore  was,  whether  the  appearance  of 
Joftah  HodgJoHy  her  attorney,  was  a  proper 
appearance,  or  not.  And  with  regard  to 
that  matter,  taking  the  fadls  fimply  as  they 
appear  on  the  record,  the  vouchee  neither 
appeared  in  perfon  nor  by  attorney,  for  the 
death  of  the  vouchee,  before  the  time  when 
the  attorney  aflually  appeared,  was  a  de- 
termination of  the  warrant  of  attorney. 

In  the  cafe  of  PFynne  v.  Lloyd,  the  error  Ante  f.  68. 
affigned  was,  that  there  was  no  warrant  of 
attorney  at  the  time  of  appearance,  for  it 
appeared  the  iejleofthc  warrant  of  attorney 
was  after  appearance ;  the  court  in  effe6l 
agreed,  that  an  appearance,  without  a  war- 
rant of  attorney,  was  error,  even  in  the  cafe 
of  a  perfon  of  full  age,  but  they  made  the 
recovery  good  by  an  intendment,  that  the 
vouchee  came  in  gralis  before  the  writ  of 
fummons,  and  made  a  new  warrant  of  at- 
torney in  due  time  :  which  Ihewed  there 
muft  be  a  warrant  of  attorney  whenever 
the  vouchee  appeared  by  attorney. 

If  a  tenant  in  tail  within  age  is  vouched    Darcy, 
in  a  common  recovery,  and  appears  by    y^.^^^  °"' 
Vol.  II.  K  attorney, 


V 


attorney,  it  may  be  afiigned  for  error,  for 
Holland  v.       fuch  an  appearance  is  void, 

Dantzey, 
Cr.  Eliz.  739. 

If  warrants  of  attorney   were   not  duly 

filed,  it  was  error  fuf?.cient  to  reverfc  or 
arreft  a  judgment  after  verdidj  before  the 
ftatutes  32  Hen.  8.  c.  30.  &  18  Eliz.  c.  14. 
and  fince  thefe  ftatutes  it  is  ftill  error,  ex- 
cept afcer  verdict  j  for  the  ftatute  4  &  5 
Anne,  c.  16.  which  extends  thefe  ftatutes  of 
Jeofails,  to  judgments  by  default,  ^c» 
(which  is  the  prefent  cafe)  has  a  faving,  fo 
as  there  be  an  original  writ  or  bill,  and  war- 
rants of  attorney  duly  filed,  according  to 
the  law,  as  is  now  ufed.  If  the  want  of 
form  in  filing  them  was  error,  want  of  au- 
thority in  the  attorney,  by  reafon  of  the 
determination  of  his  warrant,  was  much 
more  erroneous.  Therefore,  if  a  vouchee 
muft  appear  in  perfon,  or  by  attorney,  be- 
fore judgment  can  be  given;  and  where 
the  appearance  is  by  attorney,  if  fuch  attor- 
ney muft  have  a  proper  warrant  or  autho- 
rity to  appear,  and  the  want  of  fuch  war- 
rant is  error,  it  is  equally  certain  that  the 
death  of  the  vouchee  before  appearance,  is 
a  countermand  or  determination  of  the 
warrant  of  attorney  \  for  a  warrant  of  at- 
torney to  appear  or  eonfefs  judgment,^  is  a 

naked 


iiaked  authority,  not  coupled  with  any  in- 
lereft,  and  no  more  than  an  inftrumentj 
enabling  the  attorney,  to  do  an  adl,  which 
the  principal  himfelf  might  have  done  in 
perfon :  and  as  it  is  abfurd  to  fay  that  a 
man  can  acknowledge  a  judgment  or  ap- 
pear in  a  court  of  juftice  after  he  is  dead, 
fo  it  is  as  unreafonable  to  admit,  that  ano- 
ther perfon  fhould  be  capable  of  reprefent- 
ing  him,  on  fuch  occafions.  The  perfonal 
capacity  of  the  principal,  and  the  derivative 
authority  of  the  attorney,  are  founded  on 
the  feme  principle,  namely,  the  life  of  the 
party,  and  therefore  they  muft  both  end  at  i  Inft.  524-bi 
his  death. 

If  a  man  gives  a  warrant  of  attorney  to    1  Vem.  310* 
confefs  judgment,  and  dies  before  thejudg-    ^       '^^' 
ment  is  confefTed,   the  death  is  a  counter- 
mand.    If  a  tenant  or  vouchee  died  before 
judgment,  and  judgment  had   afterwards 
been  entered,  it  would  be  erroneous. 

Thus,  where  a  writ  of  error  was  brought    jourden  r. 

to  reverfe  a  iudoiment  in   C.  B.    the  error   •^'^""X' 

n-        1  ,        .   J  .  2  Built.  24!* 

alligned  was,    that  judgment   was  given 

againft  a  dead  perfon,  the  defendant  dying 

after  the  day  of  Nift  Prius,  and  before  the 

day  in  bank  :  and  the  court  were  all  of  opi- 

K  a  nion* 


nion,  that  the  judgment  being  given  againft 
a  defendant  who  was  dead,  it  was  errone- 
ous, and  muft  be  reverfed.  That  cafe  was 
before  the  ftatute  17  Car.  2.  c.  8.  which 
provides  a  remedy  where  either  party  dies 
after  a  verdift,  and  before  judgment,  and 
gives  a  power  to  enter  up  judgment  within 
two  terms  after  the  verdi<fl. 

The  cafe  was  the  fame  at  Common  Law 
before  the  flat.  17  Car.  2.  c.  8.  But  by  the 
flat.  8  &  9  /F.  J.  f.  1 1.  /.  6.  it  is  provided, 
that  if  a  plaintiff  or  defendant  dies  after  an 
interlocutory,  and  before  a  final  judgment, 
the  aflion  fhall  not  abate,  but  the  plaintiff 
may  notwichftanding  proceed  to  a  final 
judgment.  Thefe  ftatutes  fhew  what  the 
Common  Law  was,  and  how  a  judgment 
againft  a  dead  perfon  was  to  be  confi- 
dered. 


I  Roll.  Ab.  j£-^  tenant  in  a  real  adlion  dies  pending 

the  writ,  and  judgment  is  afterwards  given, 
it  is  error,  becaufe  given  againft  a  dead 
perfon.  Thus  the  Commorj  Law  ftands 
with  regard  to  plaintiffs  or  defendants  dy- 
ing before  judgment,  in  real  and  perfonal 
adlions  j  and  there  is  no  aft  of  parliament 

which 


which  alters  the  Common  Law  in  this 
cafe. 

The  prefent  a6lion  is  a  real  a6lion,  it  is 
a  wric  of  entry  upon  a  difleifin,  and  Alithea 
Apperley  the  vouchee,  after  appearance, 
and  entering  into  the  warranty  (admitting 
tha:  to  be  the  cafe)  was  the  tenant  in  law, 
and  her  death  before  judgment,  was  the 
fame  as  if  any  other  tenant  had  died,  in 
cafe  an  aftion  had  been  only  between  de- 
mandant and  tenant,  without  any  vouchee. 

Every  vouchee  may  take  advantage  of 
any  error  between  the  other  parties :  the 
fecond  vouchee  may  afTign  error  between 
the  tenant  and  the  firft  vouchee.  Therea- 
fon  is,  becaufe  the  judgments  are  feveral 
and  diftind,  for  in  every  common  recove- 
ry there  are  feveral  judgments,  and  feveral 
recoveries  are  included,  and  it  ought  to 
appear,  that  all  of  them  are  regular  and 
againft  proper  parties,  and  that  all  the  par- 
ties are  before  the  court. 


Littleton  fays,  if  in  a  precipe  quod  reddat   S.  491. 
the  tenant  vouches,    and  the  vouchee  en- 
ters into  a  warranty  ;  if  afterwards  the  de- 
mandant  releafes    to   the   vouchee,    it   is 
K  3  good : 


good  :  for  the  vouchee,  after  he  haih  en- 
tered into  the  warranty,  is  tenant  in  law 
to  the  dennandant.  So  in  i  Inf^.  265.  b.  it 
is  faid,  that  when  the  vouchee  enters  into 
the  warranty,  he  becomes  tenant  to  the 
demandant,  and  may  render  the  land  to 
him  in  refpedl  of  the  privity  between 
them. 

Thefe  authorities  fhew,  that  the  fame 
regularity,  even  in  procefs,  is  required  to 
bring  in  the  vouchee  upon  a  voucher,  as  is 
requifite  to  bring  in  the  tenant  at  firftj 
and  that  the  vouchee,  after  he  hath  agreed 
and  entered  into  the  warranty,  is  confi- 
dered  in  this  a6lion  as  aftual  tenant  of  the 
freehold  :  and  it  has  been  fhewn,  that  if 
the  tenant  dies  before  judgment,  it  is  error, 
and  the  law  is  the  fame  if  the  vouchee  dies 
before  judgment.  It  follows,  that  as  the 
Pigot  196.  verdift  finds  the  vouchee  died  upon  the 
loth  oi  May,  which  by  the  record  appears 
to  be  prior  in  tim.e  to  any  appearance  of 
the  vouchee  (for  that  was  not  until  the 
16th  of  May)  and  no  judgment  was  or 
could  be  given  till  after  appearance,  that 
therefore  it  is  an  erroneous  judgment,  be- 
ing given  after  the  death  of  the  vouchee. 

With 


With  refpeA  to  the  fecond  point,  two 
objeftions  were  made  by  the  counfel  for 
the  defendant,  firft,  that  the  affignment  of 
error,  and  finding  the  fpecial  verdidl,  was 
againft  the  record  j  and,  fecondly,  that  the 
judgnnent  had  relation  back  to  the  firft  day 
of  the  term,  on  which  day  the  vouchee  was 
alive. 

The  argument  refpe6ling  the  firft  of 
thefe  cbjeflions,  will  be  ftated  in  the  laft 
chapter  of  this  work. 

As  to  the  fecond  obje6lion,  It  was  true, 
that  the  term  to  many  purpofes  was  con- 
fidered  as  but  one  day,  and  that  a  judg- 
ment given  the  laft  day  of  the  term,  re- 
lated back  to  the  firft  day :  but  this  rule 
was  only  applicable  to  cafes  between  plain- 
tiffs and  defendants,  where  there  was  no 
continuance  entered  from  one  day  to 
another  in  the  fame  term ;  no  fraction  of 
the  term  by  any  thing  appearing  on  the  re- 
cord, nor  no  injury  to  any  third  perfoni  as 
it  is  one  entire  tranfaftion  on  the  record  of 
that  term,  it  is  all  confidered  as  done  on 
tiie  firft  day  of  the  term.  But:  this  judg- 
ment differs  materially  from  the  ordinary 
courfe  of  judgments,  to  which  the  rule  of 
K  4  relatioQ 
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Chap.  V.  relation  is  generally  applied :  the  record 
fhcws,  that  the  term  cannot  on  this  occa- 
fion  be  confidered  as  one  day,  for  the  con- 
tinuance from  one  day  to  another,  fhews, 
that  different  fa61:s  were  done  on  different 
days,  in  the  fame  term.  On  thefe  days  of 
continuance  the  parties  might  have  Ihewn 
any  matter  to  the  court :  they  might  have 
fliewn  on'  the  morrow  of  the  Afcenfion, 
that  Alithea  was  dead,  that  fne  died  on  the 
loth  oiMay^  and  then  the  recovery  would 
not  have  paffcd. 

Thefe  continuances  therefore  take  away 
all  prefumption  and  poffibility,  that  the 
judgment  was  given  en  the  firft  day  of  the 
term,  for  fuch  a  prefumption  would  be  di- 
re6tly  contrary  to  the  record;  and  it  would 
be  an  extraordinary  do61rine  to  fay,  that  no 
averment  fhall  be  admicted  againfl  a  re- 
cord, and  yet  that  the  court  fhould  be  at 
liberty  to  prefume  a  matter  againfl:  a  re- 
cord, "viz.  when  the  record  fays  2.  placitufii 
was  pending  on  the  i6th  day  of  A//2>',  that 
the  court  fhould  prefume  the  judgment 
Vv^as  given  long  before  that  period.  The 
relation  or  fiction  of  law  in  the  ordinary 
co'Jife  of  judgments,  is  not  againft  the  re- 
cord;   and  thit  is  the  reafon  why  the  court 

Ihould 
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fiiould  not  confider  this  judgment  as  given  Chap.  V. 
the  firft  day  of  ternn,  Jiahitnr  prajumptio 
donee  prohetur  in  contrariumi  and  here  is 
the  higheft  evidence  to  the  contrary,  the 
record  itfelf.  In  Shelley's  cafe  the  recovery 
was  held  to  be  good,  becaufe  he  was  alive 
on  the  day  on  which  judgment  was  given, 
though  he  died  before  the  court  fat,  be- 
caufe the  court  would  not  allow  a  fraflion 
of  a  day  :  but  if  he  had  died  the  day  after 
judgment  was  given,  it  would  have  been 
void  i  for  although  the  court  would  not 
allow  a  fraclion  of  a  day,  yet  it  would  al- 
low a  fraflion  of  a  term.  All  the  court 
did  in  Shelley'?,  cafe  was  extending  the  re- 
lation to  the  firft  inflant  of  the  day,  in 
fupport  of  a  judgment  given  on  that  day. 

A  judgment  fhall  have  relation  to  the 
firft  day  of  the  term,  as  if  it  was  given  on 
that  very  day,  unlefs  there  is  a  memoran- 
dum to  the  contrary  on  the  record,  as 
where  there  is  a  continuance  of  the  caufe 
until  another  day  in  the  fame  term,  and  the 
prefent  caufe  was  continued  until  another 
day  in  the  fame  term.  In  all  cafes  of  Bulf.  35. 
judgments  by  default,  they  do  not  relate 
back  to  the  efToin  day,  which  is  the  firft 
day  of  term,  but  to  the  (juarto  die  fojl  3  for 

the      ~ 


the  court  takes  notice  judicially,  that  the 
party  was  not  demandable  before  that  day, 
and  confequently  could  not  till  then  be 
guilty  of  a  default,  he  might  have  appeared 
the  firft  day  of  term,  if  he  pleafed,  and 
then  the  judgment  would  have  been  given 
on  the  firft  day  of  term.  So  here  the 
vouchee  might  have  come  in  gratis  before 
the  morrow  of  the  Afcenfion,  but  fhe  did 
not,  there  was  no  appearance  until  that 
time,  and  as  the  judgment  could  not  have 
been  given  until  that  day,  it  cannot  relate 
back  to  a  prior  day,  fo  as  to  prejudice  a 
third  perfon.  Thefe  reafons  and  cafes 
ftiew  that  judgments  do  not  univerfally, 
and  in  all  cafes  relate  to  the  firft  day  of 
term,  and  particularly  that  the  judgment 
in  the  prefent  cafe  cannot  have  fuch  a  rela- 
tion, becaufe  the  record  Ihews  it  is  impof- 
fible  that  it  Ihould. 

This  cafe  was  feveral  times  folemnly 
argued  at  the  bar  of  the  King's  Bench,  and 
Lord  Chief  Juftice  Lee  for  himfelf  and  the 
other  judges  gave  judgment.  And  in  fum- 
ming  up  the  arguments,  he  reduced  them 
to  thefe  three  principal  points. 

ift.  That  it  was  infilled  on  for  the  defen- 
dant in  error,  that  a  recovery  was  a  com- 
mon 


mon  ai^jrance,  and  as  the  vouchee  had  Cliap.  V. 
done  all  he  could  (If  he  had  lived)  to  per- 
fed  it  the  court  would  give  it  an  equitable 
conitruiflion,  and  not  fuf7c:r  it  to  be  re- 
verfed  for  fo  fmall  a  fault,  if  it  fhould  be 
deemed  one. 

(idly.  That  the  recovery  fhould  be 
deemed  perfeft  from  the  firft  day  of  the 
term  wherein  it  was  pafled,  and  then  the 
vouchee  was  alive.  And  though  the  judg- 
ment was  adually  given  after  his  death, 
yet  that  ihould  have  relation  to  the  firft 
day  of  term,  as  in  the  cafe  of  many  other 
judgments, 

^dly.  That  as  the  vouchee  appeared  by 
attorney  at  the  return  of  the  fummons,  and 
that  appearance  was  entered  on  record,  this 
was  an  error  in  fact  againfl  the  record, 
which  could  not  be  allowed. 

To  thefe  three  objecflions  to  the  writ  of 
error,  the  court  gave  thefc  anfwers,  that  as 
to  the  firfV,  the  recovery  being  a  common 
affurance  ought,  and  fhould  be  fiipported 
as  far  as  the  law  would  allow  of  j  but  that 
they  could  give  it  no  equitable  con- 
flruclions,   which  create  ablurditics,  as  it 

would 


would  apparently  be,  if  they  fliould  fufFer 
judgment  to, be  entered  againft  a  dead 
perfon. 

To  the  fecond,  that  it  was  very  true  in 
many  cafes,  where  judg'nents  were  enter- 
ed in  the  vacation,  they  fhould  have  rela- 
tion CO  the  firft  day  of  the  preceding  term, 
but  that  was  never  the  cafe  where  continu- 
ances were  entered  on  record  :  for,  when- 
ever there  are  continuances  entered  from 
time  to  time  (as  in  the  cafe  of  a  recovery) 
and  judgment  is  afterwards  given,  that 
judgment  can  have  relation  no  farther 
backwards  than  to  the  time  of  the  lafl  con- 
tinuance or  reft  J  and  here  the  time  of  the 
laft:  continuance  or  reft,  was  the  return  of 
the  writ  of  fummonss  for  then  the  de- 
mandant imparles,  and  judgment  was 
not,  nor  could  not  be  given  till  he  came 
again. 

To  the  third,  that  the  death  of  the 
vouchee  was  a  collateral  matter,  not  con- 
trary to  the  record,  and  therefore  the  plain- 
tiff was  not  eftopped  from  aligning  it  for 

error. The  recovery  was  therefore  re- 

Verfed. 

84.  In 


84.  In  another  cafe,  where  a  writ  of  er- 
ror was  brought  fronn  the  court  of  Com-    _ 

_,,  -  Sheepihanks 

mon  rleas,  to  reverie  a  common  recovery,    v.  Lucas, 
and  the  error  affigned  was,  the  death  of  the    ^  •^""-  4»o. 
vouchee   before  judgment.     The  defend- 
ants pleaded  in  nullo  efi  erratuyyiy  which  con- 
feffes  the  error  afTieined  to  be  true. 


■s' 


Lord  Mansfield  faid  it  was  plain  that 
judgment  could  not  be  given  againft  a  man 
after  he  was  dead.  That  there  could  have 
been  no  judgment  againft  the  tenant  to  the 
fracipe  in  a  common  recovery,  without 
a  judgment  over  in  value  againft  the 
vouchee ,  they  were  all  entered  at  the  fame 
time,  and  were  part  of  the  fame  pro- 
ceeding. 


o* 


The  recovery  was  unanimoufly  reverfed, 
and  it  was  faid  that  the  cafe  of  IVynne  and 
JVynnCj  was  an  authority  in  point. 

85.  Ifawritof fummoneas  ad warranti- 
zandum  be  returnable  on  a  Sunday,  and  the 
vouchee  dies  on  that  day,  the  recovery  is 
Void,  becaufe  Sunday  being  a  dies  nonjuri- 
dicusy  judgment  could  not  poflibly  have 
been  given  until  the  Monday  following, 
3  confequently 


HccolJCtfeief. 

confequently  the  judgment  muft  have  been 
given  after  the  death  of  vouchee. 


Swann  v.  Thus,  where  a  writ  of  error  was  brought 

Broome,  in  tlie  coiiit  of  King's  Bench  from   the 

I  Black-'lep!    ^^urt  of  Common  Pleas,  to  reverfe  a  com- 

496,526.        mon  recovery,  and  the  error  afllgned  by 

confent,  was,  "  that  the  day  of  the  return 

"  of  the  writ  of  fummons  was  on  Sunday 

*'  the   13th  of  Mayy   1750,  on  which  faid 

"  13th  q( Mayy  Edii'ard  Swann  the  vouchee 

"  in  the  common  recovery, died." 


Two  queflions  arofe  on  this  cafe. 

ifl:.  Whether  the  judgment  could  relate 
to  the  elToin  day  of  the  term,  or  to  any  day 
prior  to  the  13th  of  M^j,  the  efloin  day  of 
the  return. 

adly.  Whether,  by  law,  a  valid  judgment 
could  poiTibly  be  given  on  the  day  of  the 
return,  being  Sunday? 

Lord  Mansfield  delivered  the  refolution 
of  the  court,  that  the  recovery  was  bad, 
becaufe  no  judgment  could,  in  this  cafe,  be 
fuppofed  to  be  given  before  the  death  of 
the  vouchee. — Thai  this  judgment  could 

not 


not  relate  to  the  firft  day  of  the  term,  be- 
caufe  it  could  not  be  given  before  the  re- 
turn of  the  writ  of  fummons,  which  ap- 
pears, by  the  record,  to  be  in  the  term. — 
That  it  could  relate  only  to  the  eiToin  day 
of  the  writ  of  fummons,  which  was  upon 
Sunday ;  and  as  the  courts  do  not  fit  on  a 
Sunday,  judgment  could  not  poiTibly  have 
been  given  until  the  Monday,  when  the 
vouchee  was  dead. 


To  reverfe  this  judgment,  a  writ  of  error  ^  Brown, 
was  brought  in  the  Houfe  of  LordS;,  and 
on  behalf  of  the  plaintiff  it  was  infilled, 
that  Edward  Swan  the  younger,  being  alive 
on  the  day  he  was  called  to  appear,  and 
having  appeared  by  his  attorney,  on  the 
return  day  of  the  writ  offumimons  to  war- 
ranty, to  which  day  the  judgment  in  the 
Common  Pleas  mud  necefiarily  relate  j 
mud  be  alive  when  tht  judgment  v/as  given 
againll  him,  and  therefore  the  recovery 
was  good.  That  this  pofition  follows  from 
the  reafons  and  authorities  of  legal  relatii 
ons  of  judgments,  viz.  that  the  term  being 
confidcred  in  law  as  one  day,  judgments  in 
general  relate  to,  or  in  law  are  fuppofcd  to 
be  givfn,  and  receive  a  conftrudion,  as  if 
ihty  had  been  given  on  the  firft  day  of  the 
I  term. 


Eccoljccieja;. 

term,  and  that  is  the  efToin  day.  But  in 
particular  cafes,  where  the  term,  by  the 
proceedings  in  it,  fuffers  a  divifion,  as  in 
the  prefent  cafe  by  the  fummons  to  war- 
ranty, the  judgment  relates  to  the  eflbin 
day  of  that  return  ;  on  which  day  it  was 
admitted  by  the  record,  that  Edward  Sivann 
the  younger,  was  alive. 

It  is  however  objeded,  i.  That  the  ef- 
foin  day  was  Sunday^  on  which  day  the 
court  never  fits,  and  fo  cannot  be  fuppofed 
to  have  given  judgment  on  that  day.  2. 
That  the  court  never  did  fit  on  a  Sunday^ 
nor  could  it  fit  on  that  day,  becaufe  forbid 
by  feveral  canons  which  were  adopted  by 
the  Common  Law. 

To  the  firft  objection  it  was  anfwered, 
that  courts  formerly  commenced  all  Jaw 
bufinefs  on  the  eflbin  days,  which  were 
Sundays  or  feftivals,  and  fo  might  pro- 
nounce judgment  on  thofe  days.  The  au- 
thorities in  the  books  are  many  and  uniform, 
that  the  judgments  given  in  term-time,  all 
bear  relation  to  that  day,  whether  a  feftival 
or  no: ;  and  the  reafon  is  the  fame  where 
the  procefs  is  returnable  in  the  middle  of 
the  term,  before  the  relation  to  the  eflbin- 

day 


day  of  that  return.  That  the  entry  in  the 
prefent  cafe,  which  fays,  at  which  day  ccmes 
here  qs  well  the  /aid  Thomas  in  his  proper 
perfon,  as  the  /aid  George  by  John  Glafle 
his  attorney -y  and  the  /aid  Edward  being 
/ummonedy  &c.  likewi/e  comes  ^  &c.  and  after - 
wards  departs  in  contempt  of  the  courts  was 
alfo  an  eftoppel  to  fay,  that  the  judgment 
was  not  given  on  that  day,  or  that  it  was 
given  on  any  day  before,  or  even  after  that 
day. 

As  to  the  other  objedion,  it  was  faid, 
that  the  very  eanons  prohibiting,  were  evi- 
dence of  the  fadl  of  fitting;  on  a  Sunday ^ 
and  it  was  furiher  proved  by  the  returns  of 
the  writs,  all  which  were  formerly  on  iti- 
tivals ;  and  in  the  year  1763,  nine  returns 
out  of  feventeen  were  on  a  Sunday,  as  ap- 
pears by  the  almanack  of  that  year.  That 
it  would  be  ftrange  for  the  king,  by  his 
writ,  to  order  the  parties  to  appear  on  a 
day  on  which  no  court  was  or  could  be 
held,  if  they  were  not  to  fit  on  that  day, 
Befides,  the  many  cafes  of  telling  and  re- 
turns of  writs,  adjourning  terms,  caUing  or 
warranting  eflbins,  i^c,  all  which  were 
equally  ohjeds  of  the  Canon  Law,  prove 
the  fad  of  courts  actually  fitting  on  Sundays, 
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As  to  the  canons,  they  could  only  have  the 
fame  force  as  in  other  cafes,  when  adopt- 
ed, viz.  tofubje<5t  to  fpiritual  cenfures,  but 
not  to  invalidate  the  a6l;  like  to  the  canons 
againft  holding  fairs  on  a  Sundayy  which 
•was  alfo  prohibited  by  ftatute,  under  tem- 
poral penalties  -,  but  the  contraft  was  bind- 
ing, till  at  laft  by  another  ftatute  the  con- 
trait  was  made  invalid.  But  as  no  adt 
extended  in  words  to  the  prefent  fubjeft, 
therefore,  it  was  not  againft  the  Common 
Law  for  the  court  to  fit  and  pronounce 
judgment  on  that  dayj  or  by  conftruflion 
or  intendment  of  law,  the  judgment  as 
given  in  this  cafe,  as  the  entry  imported, 
the  court  muft  intend  that  it  was  given  on 
that  day.  If  the  Canon  Law  had  been 
adopted,  i.  e,  incorporated  into  our  law, 
and  if  in  after  times,  the  legiflature  had 
thought  it  neceflary  to  forbid  judgments 
having  relation  to  the  eflbin  days,  they 
•would  then  have  changed  the  returns  of  the 
•writs ;  for  it  is  now  neceflary  to  take  out 
the  writs  returnable  on  the  general  return- 
days,  and  the  greateft  part  of  thefe  are  Sun- 
days i  and  as  they  muft  be  confidered  as 
common  days  of  return,  and  as  the  judg- 
ments neceflfarily  relate  to  thefe  days  and 
no  other,  li  Sundays  are  to  be  for  this  pur- 

pofe 


pofe  taken  as  d^es  nonjuridici,  then  moft  of 
the  judgments  given  in  cerm  mud  neceffa- 
rily  be  bad,  as  bearing  relation  to  thac  il- 
legal day  i  and  thus  the  return-days  would 
remain  as  fo  many  fnares  for  error^  But 
it  may  beprefumed,  the  legiflature  did  not 
thus  confider  itj  and  thought  the  returns 
and  relations  of  law  might  ftill  remain, 
though  they  knew  that  the  courts  in  de- 
cency only  fat  on  Mondays,  and  that  the 
legal  relation  to  Sunday  of  the  judgment 
given  on  Monday,  could  be  no  violation  of 
the  Sabbath,  and  would  ftill  preferve  pri- 
vate righ>;s.  For  the  profanation  of  the 
Sabbath  was  the  only  object  of  the  legifla- 
ture J  but  it  never  intended  to  interfere 
with  private  rights. 

On  the  other  fide  it  was  faid,  that  a 
common  recovery,  though  now  become  a 
ufual  mode  of  conveyance,  muft  neceflfari- 
ly  be  attended  with  all  the  ceremonies  and 
folemnities  of  an  afbual  fuit  at  law ;  and  if 
thofe  are  wanting,  the  conveyance  by  re- 
covery is  as  defe<5live,  as  a  will  devifing 
lands,  to  which  there  are  only  two  fub- 
fcribing  witneflfes.  That  as  the  recovery 
purfues  the  forms  of  a  real  aftion,  it  is  of 
abfolute  neceffity  that  the  vouchee  againft 
L  2  whom 


whom  the  judgment  is  obtained,  flioiild  be 
livingon  theday  whenfuchjudgmencisgiven 
by  the  court,  forotherwife  fuch  judgment  is 
erroneous.      That  though  in  all  cafes,  the 
judgment  fliall  relate  as  far  bark,  as  can  be 
permitted  by  the  fads  appearing  en  the  re- 
cord, yet  no  fiftitious  relation  fl-ia])  prefume 
what  is  in  itfelf  impoifible.     In  the  prefent 
cafe  the  writ  of  fummons  being  returnable 
on  Sunday  the  13th  <j(  May^   the  judgment 
in  the  recovery  was   not,  nor  could  be  gi- 
ven   till    Monday   the    14th   of  May;    for 
though  many  nominal  return  days  of  writs 
were  very  antiently  fixed  upon  Sundays,  yet 
both  by  law  and  pradice,  courts  of  juftice 
cannot  now  fit  upon  a  Sunday,  but  the  bu- 
finefs  appointed  for  that  day  is,  and  always 
muft  be  difpatchcd  upon  the  Monday  im- 
mediately   following.      As   therefore   the 
vouchee  died  upon  Sunday  the  13th,   the 
day  preceding  the  judgment,  the  judgment 
was  given  againft  a  perfon  not  in  e£iy  and 
confequently  was  totalhy  erroneous.     That 
it  was  not  fufficient  to  fay  the  vouchee  had 
done  every  a6l  necefiary  to  be  done  by  him, 
that  he  had  executed  the  deed  to  make  a 
tenant  to  the  precipe,  had  acknowledged 
the  warrant  of  attorney,  and  had  thereby 
compleated  in  fubftance  every  thing  requi- 
fi:e  to  this  particular  mode  of  conveyance  ; 

for 


for  no  warrant  would  impower  an  attorney 
to  appear  in  the  name  of  another,  after  the 
death  of  his  principal.  The  vouchee,  it 
was  acknowledged,  intended  to  perfect 
this  conveyance,  but  died  before  he  could 
accomplifh  it ;  and  whether  he  died  a  day 
or  a  month  too  early,  was  quite  immaterial. 
Every  adl  done  by  him,  might  have  b^en 
done  in  the  month  of  September^  previous 
to  a  recovery  intended  to  be  fuffered  in  Mi- 
chaelmas term  j  and  yet  it  would  not  be 
contended,  that  if  fuch  a  vouchee  had  died 
in  Oclober^  the  recovery  could  have  been 
perfe(5led  in  the  fubfequent  term.  It  was 
therefore  hoped,  that  the  judgment  of  the 
court  of  King's  Bench,  reverfing  the  judg- 
ment in  the  recovery,  would  be  affirmed. 

After  hearing  counfel  on  this  writ  of  er- 
ror, the  judges  v»'ere  direfted  to  deliver 
their  opinions  upon  the  following  queftion, 
VIZ,  "  whether  the  recovery  is  good,  or 
*'  erroneous,  the  return  day  of  the  writ  of 
*'  fummons  being  on  Sunday  the  i  jthofM^j, 
*'  on  which  day  Edward  Sivann  the  young- 
"  er  died  ?"  And  the  Lord  Chief  Baron 
of  the  court  of  Exchequer  having  conferred 
with  the  reft  of  the  judges  prefcnt,  ac- 
L  3  quaintcd 


I50  Eecc!3ri'fej3f. 

chap.  V.      qiiainted  the  houfc,  "  that  they  all  agreed 

-      ''  *'  in  their  opinion,  that  the  recovery  was 

"  erront-ous."     \\  hereupon  it  was  ordered 

and  ad'n-dged,  that  the  judgment  of  the 

court  of  King's  Bench  Ihould  be  affirmed. 


Z6 


CHAPTER      VI. 
Of  Execution. 

AFTER  the  demandant  has  obtain-    ilnft.36i.b. 
ed  judgement  in  a  common  reco- 
very againft  the  tenant,  and  the  tenant  againft 

the  vouchee,  6ff.  the  court  awards  a  w  rit  of 
habere  facias  jei/inamy  in  the  fame  manner 
as  upon  a  judgment  in  an  adverfary  a6lion, 
to  the  fheriff  of  the  county  in  which  the 
lands  lie,  direifting  him  to  put  ihe  recoveror 
in  poffeflion  of  the  lands  which  he  has 
recovered  ;  and  when  this  writ  is  returned, 
the  recovery  is  complete  and  executed. 

87.  The  writ  of  feifin  fhould  bear  tefle   Wjjfon 
the  fourth  day  incJufive  after  the  return  of   3i9- 
the  writ  of  entry,   or  laft  writ  of  fummons, 
when  'he  vouchee  comes  in  by  fummons ; 

and  there  fhould  be  fifteen  days  between  the 
tefte  and  the  return  of  the  writ  of  feifin. 

88.  A  judgment  in  a  comnr-on  recovery,    sirW.  Jones 
which  is  not  regularly  executed  by  the  re-    *°- 

turn  of  the  wntof  leifin,   has  no  manner  of  2  ijtra.  ii65.- 
L  4  opera- 
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Chap,  vr,  operation  j  nor  does  it  alter  the  nature  of 
the  eftate.  And  as  ahnoftall  recoveries  are 
now  fuffered  to  ufes,  no  feifin  is  in  the  re-» 
coverorSj  and  of  conlcquence  no  ufe  is  raifed 
until  the  execution  of  the  recovery  j  for 
until  then  the  land  does  not  pafs. 

tRoll.  Ab.  89.   If  a  recovery  be  fuffered  of  a  rent, 

886.  comnnon,  <s?c.   it  is  fufficient  that  the  fhe- 

riff  deliver  feifin  upon  the  land,  of  the 
rent,  coninnon,  &c.  by  parol,  for  the  de- 
mandant will  thereby  acquire  the  adual 
polTefllon. 

1  Rep  Qi  b         9^'  ^^  ^  common  recovery  be  fuffered 

Id. — 106.  b.    of  lands  which  are  let  on  leafes  for  years, 

the  recoverors  have  not  the  reverfion  pre- 

fcntly   by  the  judgment,  but  it  muft   be 

executed  by  writ,  entry,  or  claim. 

91.  If  a  perfon  fuffers  a  common  reco- 
very, and  dies  before  it  is  executed,  the 
recoveror  may  fue  execution  againft  his 
heirs. 

.      r  o  Thus   in   ShelWs   cafe   it   was   unani- 

Ante  f.  81.  -^ 

I  Rep.  93.  moufly  refolved,  that  although  Edward 
Shelley  died  on  the  very  day  on  which  the 
recovery  pafled,  and  confcquently  before 

the 


the  v/nt  of  haliere  facias  feijinam  could  be      Chap.  Vi. 
awarded,  yet  that  execution  might  be  fucd 
againft  his  heirs. 

92.  By  the  ftatute  7  Hen.  8.  c.  4.  all  re-  1  Inft.  104- 
coverors  in  common  recoveries  are  allow- 
ed  the  fame  remedies  againft  IciTees  for 
liv'es  and  years,  by  diftrefs,  avowry,  and 
aflion  of  debt,  for  rents  and  fervices  which 
become  due  after  the  recovery,  as  the 
perfons  againft  whom  the  recoveiy  was 
had  were  inticled  to. 

^2'  The  awarding  of  a  writ  of  ftifin,  its 
execution  and  return  by  the  fheriff  muft 
appear  upon  record  j  and  if  a  writ  of  exe- 
cution be  not  found  in  a  fpecial  verdict,  it 
cannot  be  prefumed  by  the  court. 

Thus  in  ejeflment  the  jury  found  a  fpe-    Witham  r. 

cial  verdi<5l,    that   Henry  the    7th    granted      „r'n-  ^ 

'  y  /         o  I  VViU.  Rep. 

the  manor  of  IVitherJlack  to  Thomas  Earl  48. 
of  Derby,  to  hold  to  him  and  the  heirs  4  Crown  504. 
male  of  his  body  j  that  Thomas  Earl  of 
Derby,  grandfjn  to  the  faid  Thomas,  fuf- 
fered  a  recovery  of  the  faid  manor,  and 
afterwards  entered  into  the  faid  manor, 
and  was  feifed  thereof  j  but  no  writ  of  exe- 
cution or  entry  of  the  recoverors  appeared 

upon 
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Chap.  vr.  upon  the  fpecial  verdidt  in  which  this  re- 
covery was  found  j  and  the  couj  t  of  King's 
Bench  was  of  opinion,  that  as  execution 
was  not  found,  it  could  not  be  prefumed, 
and  therefore  that  the  recovery  was  not 
good. 

A  writ  of  error  was  brought  in  the  Houfe 
of  Lords ;  and  it  was  argued,  that  this 
judgnnent  was  erroneous,  and  that  a  writ 
of  execution,  though  not  exprefsly  found, 
ought  to  have  been  prefumed,  for  the 
following  reafons :  Firfl,  from  the  exem- 
plification of  the  recovery  itfelf,  as  found ; 
its  antiquity  of  above  230  years  i  its  being 
entered  upon  the  rolls  j  the  dignity  and 
quality  of  the  parties  to  itj  and  a  frefh 
entry  of  Earl  Thomas,  exprefsly  found  to 
have  been  made  after  fuch  recovery.  Se- 
condly, from  the  impofllbility  of  any  other 
proof  of  adual  execution,  as  it  w^s  well 
known,  that  amongft  the  rolls  of  the  re- 
coveries of  that  and  the  preceding  reigns, 
the  award  of  the  writ  of  execution  is  not 
entered  or  ind.orfed  upon  one  in  twenty 
of  them,  as  has  been  ufual  of  late  years; 
and  upon  fccrch  in  the  proper  ofHces  where 
the  writs  of  execution  of  recoveries  fuf- 
fered  in  thofc  early  times  ought  to  be  filed, 

not 
4 


not  one  of  fuch  ancient  writs  Is  to  be  met 
with.  Thirdly,  becaufe,  had  any  objec- 
tion  been  made  at  the  time  of  the  trial  of 
the  recovery,  on  this  account,  the  court 
would,  and  ought  to  have  direded  the  jury 
to  find  the  execution  of  it,  from  the  exem- 
plification itfelf,  and  the  poffcfTion  of  the 
defendant  and  his  anceftors,  agreeable  to 
it. — And  if  fo,  it  is  difficult  to  give  a  rea- 
fon  why  the  courts  of  law  fhould  not  draw 
the  fame  legal  conclufions,  and  make  the 
like  legal  implication  from  facts  them- 
felves,  which  they  would  direfl  a  jury  upon 
their  oaths  to  do.  Fourthly,  from  the 
fatal  confequences  which  might  attend  this 
judgment;  for  if  this  doftrine  Ihould  be 
eftablilhed,  that  the  judges  ought  not  to 
prefume  execution  at  this  diftance  of  time, 
it  might  fhake  the,  titles  of  great  part  of 
the  property  of  this  kingdom,  which  pro- 
bably may  depend  on  the  validity  of  an- 
cient recoveries,  fuffered  before  the  flat. 
34  Hen.  8.  for  if  a  jury  fhould  think  pro- 
per to  infift  upon  evidence  to  fupporr  fuch 
ancient  recoveries,  which,  for  the  reafons 
above,  appears  impofTible  to  be  laid  before 
them,  as  no  attaint  or  other  remedy  againfl: 
them  Would  lie  in  fuch  cafe,  ail  property 
plight   be   fubjedcd  co    an   arbitrary   and 

perhaps 


15^  Beco^ecfCjQf. 

Chap.  vr.     perhaps  corrupt  determination  of  a  jury, 
without  any  redrefs  whatever. 

On  the  other  fide  it  was  contended,  that 
the  judgment  of  the  King's  Bench  lliould 
be  affirmed,  becaufe  it  did  not  appear  that 
any  writ  of  feifin  was  ever  awarded  upon 
the  common  recovery  fufFered  by  Earl 
Thomas^  or  that  the  fame  was  ever  carried 
into  execution  by  writ  of  feifin,  or  other- 
wife  ;  for,  until  a  writ  of  feifin  is  awarded, 
executed  and  returned,  (all  which  muft 
appear  upon  record,  and  cannot  be  pre- 
fumed)  it  is  not  a  perfc6l  recovery,  and 
operates  nothing;  and  no  new  eftate  is 
gained  to  the  recoveror,  nor  any  ufe  raifed 
thereby,  nor  is  the  former  eftate  altered 
or  changed.  And  it  was  fo  determined 
upon  a  queftion  on  this  very  recovery,  fo 
Sir  W.  Jones  long  ago  as  in  the  reign  of  king  James  i. — 
And,  as  in  the  prefent  cafe,  no  new  eftate 
was  gained  to  the  recoveror,  no  new  ufe 
raifed,  nor  the  old  eftate  changed  or  al- 
tered by  this  recovery,  earl  Thomas  ftill 
continued  tenant  in  tail. 

After  hearing  counfel  in  this  caufe,  the 
following  queftions  were  propofed  by  the 
houfe  to  the  judges : 

Firft, 


lo. 


3Rccot)ei'fe0. 

Firftj  Whether  fufficient  matter  was 
found  in  the  fpecial  verdifl,  whereupon  the 
common  recovery  of  5  Hen.  8.  can  be  ad- 
judged or  taken  to  b.^  a  complete  valid  re- 
covery ? — And,  fecondly,  if  nor,  whether, 
by  law,  a  venire  facias  de  novo  ought  to  be 
awarded  in  thiu  cafe  ? 

The  Lord  Chief  Juftice  of  the  Com- 
mon Pleas  delivered  the  unanimous  opi- 
nion of  the  judges,  that  there  was  not  fuf- 
ficient matter  found  in  the  faid  fpecial  ver- 
dift,  and  that  a  venire  facias  de  novo  ought 
to  be  awarded.  Whereupon  the  judgment 
of  the  King's  Bench  was  affirmed,  {a) 


94.  By  the  (latute  23  EUz.  c.  3./.  r.  Alltbipra. 

nit  •     •        1  •         r  Cienijio-s  in  re. 

It  IS  enadted,  that  every  original  writ  or  en-  covertes  mnv 

try  in   the  pojly  or  other  writ,  whereupon  bdnroUed. 
any  common  recovery  fliall   be  fuficred, 
the  writs  o(  fummoneas  ad  warrantizandumt 


(rt)  In  a  modern  cafe  Lord  Kenyon  fays  of  this  de- 
termination : — *•  Lord  Derhy^s  cafe  has  always  been 
*'  confidered  as  a  ftrange  cafe  ;  and  the  judges  of  fuc- 
•'  ceeding  times  have  been  artonilhed  that  no  appli- 
"  cation  was  made  to  the  cf)urt  of  commpn  pleas  to 
*'  red:fy  the  defed  in  that  recove  y,  according  to  the 
**  ufual  pradicc of  ihc  court."   ^7'i.:mRep.  K,  B.  179. 

the 


the  returns  of  the  faid  originals  and  writs 
offummonens  ad  warrantizandumy  and  every 
warrant  of  attorney,  as  well  of  every  de- 
mandant and  tenant,  as  vouchee,  extant 
and  in  being,  may,  upvon  the  requeft  or 
ele(5tion  of  any  perfon,  be  inrolled  in  rolls 
of  parchrnent;  and  that  the  inrollments  of 
the  fame,  or  of  any  part  thereof,  fhall  be 
of  as  good  force  and  validity  in  law,  to  all 
intents  and  purpofes,  for  fo  much  of  any  of 
them  fo  inrolled,  as  the  fame  being  extant 
and  remaining,  were  or  ought  by  law  to 
be. 

95.  And  by  the  fecond  fe6llon  of  this 
flatute  it  is  further  enafted,  that  no  com- 
mon recovery  fhall  be  reverfed  or  reverfa- 
ble  for  falfe  or  incongruous  Latin,  rafure, 
interlining,  mif-entering  of  any  warrant  of 
attorney,  mifreturning,  or  not  returning 
of  the  IherifF,  or  otlier  want  of  form  in 
words,  and  not  in  matter  or  fubftance. 

96.  There  are  many  exemplifications  of 
recoveries  fuffered  between  the  commence- 
ment of  the  reign  of  Queen  Jnnej  and  that 
of  Geo.  1.  whereof  no  entries  upon  the 
rolls  in  the  Treafury  of  the  Common- 
Pleas,  nor  any  writ  of  entry,  fummons,  or 
feifin,  can  be  found. 

Mr.  ?igoi 


Mr.  Pigot  having,  in  the  couiTe  of  his 
pradice,  difcovered  repeated  inftances  of 
this  negled,  procured  the  following  ftatute 
to  be  pafled,  in  order  to  prevent  the  in- 
conveniencies  which  might  arife  to  pur- 
chafers  from  an  omiflion  of  this  kind. 

14  Geo.  1.  c,  10. J.  4.  "Whereas  by  the 
*'  default  or  negledl  of  perfons  employed 
"  in  fuffering  common  recoveries,  it  has 
"  happened,  and  may  happen,  that  fuch 
"  recoveries  are  not  entered  on  record, 
*'  whereby  purchafers  for  a  valuable  confi- 
*'  deration  may  be  defeated  of  their  juft 
"  rights:  for  remedy  thereof,  be  it  further 
"  enaded  by  the  authority  aforefaid,  that 
*'  where  any  perfon  or  perfons  hath,  or 
*'  have  purchafed,  or  fl:all  purchafe,  for  a 
"  valuable  confideration,  any  eftate  or 
'*  eflates,  in  lands,  tenements,  or  heredita- 
"  ments,  whereof  a  recovery  or  recoveries 
*'  is,  are,  or  were  necefiary  to  be  fuffered, 
'*  in  order  to  complete  the  title,  fuch  per- 
"  fon  and  perfons,  and  all  claiming  under 
"  him,  her,  or  them,  having  been  in  pof- 
"  feffion  of  the  purchafed  eftate,  or  eftates, 
"  from  the  time  of  fuch  purchafe,  fhall  and 
"  may,  after  the  end  of  tv/enty  years  from 
*^  the  time  of  fuch  purchafe,  produce  in 
"  in  evidence  the  deed  or  deeds,  making  a 

*'  tenant 


"  tenant  to  the  writ  or  writs  of  entry,  or 

**  other  writs  for  fuffering  a  common  reco- 

*'  very  or  common  recoveries,  and  declar- 

'*  ing  the  ufes  of  a  recovery  or  recoveiies, 

"  and  the  deed  or  deeds  fo  produced  (the 

"  execution   thereof  being   duly    proved) 

"  fliall,  in  all  courts  of  law  and  equity,  be 

**  deemed  and  taken  as  a  good  and  fuffici- 

*'  ent  evidence  for  fuch  purchafer  and  pur- 

"  chafers,  and  thofe  claiming  under  him 

"  her  or  them,  that  fuch  recovery  or  reco- 

"  veries  was  or  were  duly  fufFered  and  per- 

*'  feded,  according  to  the  purport  of  fuch 

"  deed  or  deeds,  in  cafe  no  record  can  be 

"  found  of  fuch  recovery  or  recoveries,  or 

"  the  fame  fhall  appear  not  tabe  regularly 

*'  entered  on  record  :  Provided  always,  that 

"  the  perfon  or  perfons  making  fuch  deed 

*'  or  deeds  as  aforefaid,  and  declaring  the 

*'  ufes  of  a  common  recovery,  or  recove- 

"  ries,  had  a  fufficient  eflate  and  power  to 

"  make  a  tenant  to  fuch  writ  or  writs  as 

"  aforefaid,  and  to  fuffer  fuch  common  re- 

"  coverv  or  recoveries," 


Eecolaetfc^.  i6i 


Chapter  vii. 


In  what  Courts,  and  of  -what  Things, 
a  Common  Recovery  may  be  fufFered. 


"A 


Common  recovery  can  in  general    Court  of  Com. 

only  be  fuffered  in  the  court  of 
Common  Pleas  at  Wefiminjier,  becaufe  a 
real  adllon  cannot  be  commenced  in  any 
other  court. 

98.  By  the  ftatute  34  &  35  Uen,  8.  f.  36.    Courts  of 

y.  .      .  n    J      1  Great  Sefjions 

/.  40.  It  IS  enaited,  that  common  recove-    -^  iraks, 
ries  may  be  fufFered  at  the  courts  of  great 
fefilons  in  Wales^  in  like  manner  and  form 
as  in  the  court  of  Common  Pleas  in  Eng-- 
land, 

99.  Common  recoveries  have  been  fuf-  city  of  Chef 
fered  at  all  times   of  lands  lying   in  the   ^''''' 
county  of  the  city  of  Chefiert  i^i  the  Port- 
moot  court  of  the  laid  city. 

And  by  the  (latute  43  EHz,  (.  15./.  4- 
this  privilege  is  recognized. 

Vol.  II.  M  100,  Com- 


i6i  llCCDtJCtifiSj. 

Chap.  Vll.        100.  Common  recoveries  may  alfo  be 

^'"^~^^"*^  fuffered  of  linds  lying  in  the  counties  pa- 

cutt.  cf  t.'e  ]gtine  of  Laticajlcr  and  Durham,  in  the  ref- 

lathie  of  Lan-  pecflive  courts  of  thofe  counties. 

cnftcr  and 
Durham. 

Court  of  Huh       ^^^'  -^y  ^^  cuftom  of  London^  common 

/V-j  in  Lon-  rccovcrics   may  be  fufRrred  upon  writs   of 

Bohun's  Priv.  ^"'8^^  of  lands  lying  within  the  precinfls  of 

Lond.  241.  the  c'liyoi LcndofJi  in  the  court  of  Huftings. 
2  Rep.  57.  b. 

Jiitient  De*  io2.  As  tenants  in  antient  demefne  and 

"cmhM  copyholders,  cannot  fue  or  be  fued  for  the 

Courts.  lands  which  they  hold  by  thofe  tenures   in 

the  courts  at  Weftminfier^  they  have  always 
had  the  privilege  of  commencing  alliens 
in  their  own  manor  courts,  and  therefore 
may  fufFer  common  recoveries  in  thofe 
courts,  if  warranted  by  their  own  cuftoms-. 

Pigot  103.  103.  The    ufual  mode   of   fuffering  a 

common  recovery  in  a  copyhold  court  is 
thus;  the  tenant  in  tail  of  the  copyhold 
eftate  furrenders  it  to  fome  other  perfon  tp 
make  him  tenant  to  ih^  precipe :  and  then 
a  plaint  in  the  nature  of  a  writ  of  entry  in 
the  poft  is  brought  againft  him,  who 
vouches  the  tenant  in  tail,  and  he  the  com- 
mon vouchee. 

104.  If 


104.  If  lands  are  cuftomary  freeholds    ^^^P*  ^^^* 
and  pafs  bv  furrender  in  a  boroiiph  court,    ^,. 

*  ■  Ujiver  V. 

it  is  faid  that  a  recovery  of  fuch  lands  ;n  the    Taylor, 
court  of  Common  Pleas  may  be  good.  ^  ^^^-  474« 

105.  A  common  recovery  may  be  fuf-    Of^ohat 

,,-,,,.  ,  f  .        r  Things  a  Re- 

fered  or  all  things  whereof  a  writ  of  cove-  ^g.^,;;.^  maybt 
nant  may  be  brought  for  the  purpofe  of  ffffered, 
levying  a  fine,  as  of  an  honor,  barony, 
caftle,  mefluage,  curtilage,  land,  meadow, 
pafture,  underwood,  warren,  furze,  heath, 
moor,  £5ff.  And  in  general  a  common  re- 
covery may  be  fufFered  of  any  thing  whereof 
a  writ  of  entry/«r  di[[eifin^  or  any  other  writ 
of  entry  will  lie. 

106.  A  common  recovery  may  be  fuf- 
fered  of  an  undivided  part,  as  well  as  of  the 

whole.     And  where  a  perfon  feifed  of  a    Cro,  Car, 
third  part  of  a  manor  fuffered  a  recovery    *'°" 
of  a  moiety  of  the  manor,  it  was  held  good 
for  a  third  part. 

107.  In   confequence  of  the   ftatute  32  Tithes  ^'c. 
Hen.  8.  c.  7./.  7.  a  common  recovery  may  Vide  Fines, 
now  be  fuffered  of  every  kind  of  ecclefiaf-  "  ^°^' 
tical  or  fpirituai  profits,  as   of  tythes,  ob-  18  Vin.  Ab. 
lations,  portions,  penfions,  6ff.  217. 

M  2  108.  It 


1 08.  It  was  determined  in  Dormer's  cafe, 
that  a  common  recovery  might  be  fufFered 

AnCC  f.  16.  /-  1  r         •  r  •         /• 

2  Mod.  49.  °^  ^"  advowlon  in  grols,  upon  a  writ  of  en- 
try. Mr.  PigoU  fays,  that  this  muft  be  un- 
derftood  of  an  advowfon  appendant  to  a 
manor,  but  could  not  be  of  an  advowfon  in 
grofs,  fince  the  parfon  has  the  freehold,  and 
that  therefore  it  ought  not  to  be  by  writ 
of  entry  en  k  pojlj  but  by  writ  of  right  of 
advowfon. 

109.  A  common  recovery  may,  how- 
ever, be  fufFered  of  an  advowfon  in  grofs, 
and  a  fmall  quantity  of  land  on  a  vyrit  of 
entry  fur  dijfeifm, 

Bayley  V.  Thus,  where  the  validity  of  a  common 

fity  of  Ox^'^"    recovery,   which  had  been  fufFered  of  an 
ford.  advowfon  in  grofs,  and  one  acre  of  land, 

upon  a  writ  of  entry /«r  dijjeifin,  was  quef- 
tioned  as  to  the  advowfon  :  upon  fearching 
for  precedents,  fixteen  were  found,  where 
recoveries  of  advowfons  in  grofs,  and  a  lit- 
tle land,  had  been  fufFered  upon  writs  of  en- 
try  fur  dijjfeifin\  and  no  cafe  was  found  where 
fuch  a  recovery  was  ever  held  bad.  The 
court  refufed  to  hear  any  argument  againft 
the  recovery,  but  faid,  that  if  this  was  res 
intBgra^  perhaps  it  might  not  be  right,  yet 

quod 


z  Wilf.   116. 


quod  fieri  non  debiiit  factum  valet ;  and  gave 
judgment  that  the  recovery  was  good. 

no.  A  comnnon  recovery  may  be  fuf-    f'^"^  97- 

•'  ^  Vide  Turne 

fered  of  a  rent-charge  ifluing  out  of  lands;    v.  Turner, 
but  not  of  an  annuity  which  is  only  charged    K''<^^^'^'s  Rep. 
on  perfonal  eftate. 

111.  It  is  faid  in  Pf^o/ and  ^V»^r,  that    pigot  96. 

a  common  recoverv  cannot  be  fuffered  of   >8y'"-  ^'^' 

'  218. 

a  fifhery,  common  of  pafture,    eftovers, 

fervices    to   be    done,  nor   of  a   quarry, 

a  mine,  or  market,  for  they  are   not  in 

demefne,  but  profit  only. 

112.  With  refpedl  to  the  defcriptions    BvnvhatDr- 
which  are  neceflary  to  be  ufed  of  thofe       ^ 
things  whereof  a  recovery  is  fuffered,  they 

fhould  be  the  fame  as  in  a  precipe  quod  red- 
dat  in  an  adverfary  fuit,  but  as  recoveries 
have  long  been  confidered  as  common  af- 
furances  and  conveyances  by  confent,  great 
indulgence  has  been  given  them  by  the 
judges. 

Thus,  where  a  perfon  was  fcifed  of  a  re-    Thinne  v. 

puted  manor  only,  and  fuffered  a  common    'I'^uine 
^  ■"  .  1  Lev.  27. 

recovery  of  it  by  the  defcription  of  the  ma- 
nor of  A.  it  was  held  good,  and  in  this  cafe 
M  3  it 


it  was  faid  that  where  there  was  an  inden- 
ture to  fufier  a  recovery  of  a  manor  and  all 
lands,  reputed  parcel  thereof;  and  a  reco- 
very was  fuffered  of  the  manor,  the  lands 
reputed  parcel  would  pafs,  bccaufe  it  ap* 
peared  by  the  verdifl  that  it  was  the  intent 
of  the  parties  that  they  (hoiild  pafs :  and 
becaufe  the  conftant  praflice  and  received 
opinion  fince  Sir  Moyle  Finch's  cafe  had 
been  that  lands  reputed  parcel  fhould  pafs, 

1 13.  A  perfon  being  feifed  in  tail,  among 
lohnfon,  Other  lands  of  two  marfhes,  called  Knightf- 

Hut.  106.  ,^1^]^  and  Southwicky  lying  in  an  ifland  called 
Cambyt  in  the  parifli  of  Northfleety  fuffered 
a  recovery,  in  which  South  Benfleetj  and 
many  other  parifhes  were  named,  and  alfo 
Camhyy  but  the  parifh  of  North  Benfleet  was 
omitted.  And  the  queftion  was,  whether 
the  lands  in  North  Benfleet  palled  or  not. 
The  court  agreed,  that  the  town  and  parifh 
being  omitted,  though  Camby  was  a  lieu 
comiUy  yet  being  in  a  town,  the  recovery  did 
not  extend  to  it.  That  a  recovery  in  a 
town,  parifli,  or  hamlet,  is  good,  and  per- 
haps in  a  place  known  out  of  a  town,  parifli 
or  hamlet,  but  to  admit  a  recovery  of 
lands  in  a  place  known  4n  a  town,  would  be 
abfurd,  for  there  is  no  town  in  which  there 
are  not  twenty  places  known, 

114.  This 


l\ccfltjrr!e0.  167 

1 1 4..  This  cafe  was  denied  to  be  law  by  Chap.  Vir. 
Lord  Chief  Juftice  Norths  who  faid  that  it 
had  been  long  difputed  whether  a  fine  of  ^  Mod.  49. 
lands  in  lieu  connu  was  good,  but  that  in  the 
time  of  king  James  I.  the  law  was  fettled 
in  that  point  that  it  was  good,  and  for  the 
fame  reafon  a  recovery  would  be  good,  for 
they  were  both  amicable  fuits,  and  com- 
mon aflfurances,  and  as  they  grew  more  in 
pradice,  the  judges  have  extended  them 
farther. 

Sir  Samuel  Jcnes  being  tenant  in  tail  of  ^-^^'^^  ^• 
lands  in  ShrevjJJjury  and  Cotton^  which  were    2  MoI.  47. 
within  the  liberties  of  Shrewjliiryy    fufFered    '^.  C.  by  the 
a  common  recovery  of  aJl  his  lands  lying    ^,  \^.^^:^{ 
within  the  liberties  of  ^S/^r^icyZ-^r)' ;  and  the    i  Mod.  206. 
quellion  was,   whether  the  lands  in   Cotton, 
which   was  a  diftincl   vill,   though  within 
the  liberties  fhould  pafs.     It  was  adjudged, 
that  as  the  jury  had  found  Cotton  to  be  a 
vill  within    the  liberties  of  Shrezvjhuryy  the 
.l^nds  in  Cotton  fhould  pafs  by  the  recovery. 

lie.  In  eieftment  a  fpecial   verdidl  was    .  ,,., 

f  .  Addifon  V. 

found,   that  there   was  a  parifli  of  Rippcn^    Otu;;y, 

and  a  vill  of  liippm.  but  the  latter  was  not    '  !f*"''  ^5°- 
c  ■  r  ^  Vent.  31. 

co-extenfive  with  the  former:  that  a  per-   Frecm.  241, 
fon  who   was  tenant  in  tail  of  lards  in  the 
M  4  parilh, 


parifh,  but  out  of  the  vill,  bargained  and 
fold  all  his  lands  lying  in  the  parifh  o{  Rip- 
poriy  with  a  covenant  to  levy  a  fine  and  fuf- 
fer  a  recovery  to  the  ufes  of  the  deed : 
that  a  common  recovery  was  accordingly 
fuffered  of  one  hundred  acres  of  land  lying 
in  Rippcn :  that  the  tenant  in  tail  had  no 
lands  in  the  vill  oi  Rippcn,  and  that  the  in- 
tention of  the  parties  waSy  that  all  the 
lands  in  the  parifh  of  Rippon  fliould  pafs. 
It  was  arguedj  that  the  Common  Law 
knows  no  fuch  divifion  of  the  kingdom  as 
pariihes,  but  only  the  divifion  of  vills,  and 
therefore  where  a  place  is  named  in  a 
record,  and  no  more  faid,  it  is  always  in- 
tended a  vill  J  confequently,  that  the  re- 
covery, if  it  pafTed  any  lands  at  all,  could 
only  pafs  thofe  in  the  vill.  But  the  Court 
were  of  opinion,  that  the  recovery  fliould 
extend  to  the  lands  in  the  parifh  o{  Rippon, 
ifl.  Becaufe  otherwife  the  recovery  would 
be  void,  it  being  found  that  the  tenant  in 
tail  had  no  lands  in  the  vill  of  Rippon. 
sdly.  Becaufe  it  plainly  appeared  to  be  the 
intention  of  the  parties  that  this  Ihould  be 
intended  the  pariih  o{  Rippon  (not  becaufe 
the  jury  had  found  it,  for  the  Judges  faid, 
they  would  pay  no  attention  to  that),  but 
becaufe  it  appeared  by  the  bargain  and  fale 

to 


lElecotjerfejj.  169 

to  be  the  intention  of  the  parties,  that  the     chap.  Vir. 

recovery  fnould  extend  to  all  the  landr,   in      ^■^"v-"^ 

the  parifli  of  Rippofj,  and  not  be  confined 

to  the  lands   in  the  vill  of  Rippon  -,  for  the 

bargain  and  fale  and  recovery,  were  to  be 

confidered  as  one  afiurance.  And  although 

a  place  fpoken  of  fimply  is  in  law  intended 

a  vill,  s.T\d.Jlabitur  prefumptio  dcv.ec  prohetur 

in  contrarimn^  yet  here  was  fufficient  proof 

of  the  intention  of  the  parties. 

116.  In  a  writ  of  error  from  a  judgment    Ma/Tey  v. 
on /a>^ /'^«<?j  in  the  Court  of  Kinf^'s  Bench    ,'"^^'         . 
in  Ireland^  brought  to   reverfe   four  com-    Mich.  i6 
mon  recoveries  in  the  court  of  Common    ^^°v« 
Pleas  there,  two  of  lands  in  the  county  of 
Limericky  and  two  of  lands   in  the  city  of 
Li'/nerick. 

Mr.  Buller  for  the  plaintiff  in  error  ob- 
jefted,  thar  the  feveral  defcriprions  in  all 
the  four  recoveries  were  bad.  There  were 
fourteen  parcels  in  each  recovoy,  and  rhe 
principal  objedions  to  them  were,  ift.  As 
to  the  preiTiiiTes  in  the  county,  bccaufe 
fome  were  demanded,  thus  *'  all  thole  the 
"  caflle,  tov/n,  and  lands  of,  (s:c.  con- 
*'  taining  by  cftimation  lo  many  acres," 
without  fctting  out  tlic  quality  of  the  lands ; 

that 


that  a  recovery  could  not  be  fuffered  of  a 
town,  and  that  fo  many  acres  by  eflima- 
tion  was  uncertain.  2d.  1  hat  others  were 
defcribed  thus,  "  all  that  part  of  the  town 
'*  and  lands,  &c.  now  or  late  in  the  tenure 
"of  yl  Zj."  which  was  vague  and  uncertain, 
^'^d.  That  two  parcels  were  defcribed  as 
"  containing  a  plough  land,"  which  was 
alfo  vague  and  uncertain. 

In  refpedl  of  the  premifies  in  the  city 
he  objected,  that  they  were  all  demanded 
by  the  dcfcription  of  "  mefluage  or  tene- 
ment," which  was  uncertain,  and  alfo  as 
being  faid  to  be  "  now  or  late  in  the  te- 
nure, (s'c."  he  infifted  that  a  recovery  has 
no  effed:  until  execution,  therefore  the  dc- 
fcription of  the  premiflds  fhould  be  fo 
certain  that  the  fheriff  may  know  how  to 
execute  it,  and  if  bad  in  ejedlment,  a 
fortiori  in  a  fracipe. 

Mr.  Alleyne  for  the  defendant  in  error, 
faid,  he  fhould  confider,  ift.  What  de- 
gree of  precifion  was  required  by  the  re- 
gillcr  to  thedefcription  of  lands  demanded 
in  a  precipe  quod  redd  at.  idly.  Vv'^hat 
indulgence  was  to  be  given  to  a  common 
recovery,   as  a  conveyance   and   common 

afTu  ranee. 

2 


aflurance.     ^dly.  Whether   from  the  lo-      Chap.  VJL 
caliiy  of  thefe  particular  lands  thedefcrip- 
tions  were   not  fuflicient.      ift.   It   was  a 
general  rule,   that  the  form  of  the  regifter 
ir»uft  be   followed;    but   th.ere   were  cafes 
that  admitted  of  a  deviation  from  it.     The 
general  principle   upon   which  all    forms 
were  founded,   and  upheld,   was,   that  the 
defendant  might  know  what  he  was  to  de- 
fend ;   and   therefore    whenever    the    term 
ufed,   either  in  refpedl  of  the  quantity  or 
the   quality,    was   fufficiently   certain    and 
notorious  to  anfwer  tl^at  purpofe,  it  would    i  K-ol.  R.^. 
be  good,  though  not  particularly  named       ^' 
in  the  regifter. 

2dly.  Great  favour  was  to  be  fliewn  to 
common  recoveries,  becaufe  they  were 
now  a  fpecies  of  conveyance  and  common 
aflurance  of  land.  They  were  not  like  the 
cafes  cited,  moll  of  which  were  cafes  in 
ejectment,  which  are  advcrfary  fuits,  and 
where  the  objections  arofe  in  confequence 
of  ibme  cfTential  defed  v/hich  was  fatal. 
Hut  a  common  recovery  was  in  the  nature 
of  an  amicable  fuit,  which  admitted  of  a 
greater  latitude,  and  any  defcription  that 
would  be  eood  in  a  deed,  would  be  p;ood  „ 
in  a  common  recovery.  Poph.  22. 

3dly.  \Vi[h 


^sd\y.  With  regard  to  the  local  fituation 
ct  lands  in  Irelandy  it  had  always  been  un- 
derftood  that  the  judges  of  Ireland  knew 
the  defcription  of  lands  in  that  country  bet- 
ter than  the  judges  here,  and  therefore 
credit  ought  to  be  given  to  their  know- 
ledge. It  was  exprefsly  held  in  2  Roll. 
Rep.  166.  I  St7-a.  71.  &  Burr.  623,  which 
lart  cafe  In  principle  anfwercd  all  the  ob- 
jections that  had  been  made. 

Another  argument  arofe  upon  the 
ftatutes  of  Jeofails,  which  was,  that  being 
after  verdict,  they  were  now  too  late. 

As  to  the  obje(5lions  made  to  the  parti- 
cular defcriptions  of  thefc  lands,  ift.  The 
word  '*  town"  in  Ireland  did  not  mean,  as 
it  does  heie,  houfcs  inhabited,  but  was 
merely  a  technical  defcription  of  a  particu- 
lar diftrid,  and  is  notorious  there.  2dly. 
With  refpe<5t  to  the  uncertainty  of  *'  fo 
*'  many  acres  by  eftimation,"  it  was  fuf- 
ficient  if  the  general  boundary  was  known, 
it  was  not  necelTary  that  theprecife  meafure 
fhould  be  accurately  and  exactly  afcertain- 
ed  :  and  as  to  the  term  "  land"  in  legal  ac- 
ceptation, it  always  meant  arable.  3dly. 
The  term  mefiuage  or  tenement  does  not 

ftand 


ftand  alone,  but  is  accompanied  with  other  Chap.  VII. 
words  defcriptive  of  its  fituation,  which 
render  it  fufficiently  certain  for  the  fheriff" 
to  deliver  polTenion,  befides  it  was  the 
fame  defcription  that  was  ufed  in  the  deed 
of  fettlennent,  by  which  the  eftate  was  in- 
tailed  ;  therefore,  even  if  the  defcriptions 
were  more  doubtful,  the  court  would  make 
fuch  a  conftrudion  as  would  lupporc  them.    zMoi.  235. 

Lord  Mansfield. — The  confequences  of 
thofe  objeftions  are  fo  great ;  they  are  fo 
void  of  the  leaft  glimmering  of  reafon  and 
common  fenfe  ^  and  it  would  be  attended 
with  fuch  vaft  inconveniencies  to  the  pub- 
lic in  many  cafes,  without  a  poiribility  of 
doing  good  in  any,  if  in  common  recove- 
ries, which  are  a  fpecies  of  conveyance  and 
common  affurance,  fuch  nice  exceptions 
were  to  prevail;  that  the  flridleft  proof  of 
their  being  founded  in  law  is  neceflary,  to 
induce  the  court  to  overturn  a  recovery  on 
fuch  grounds. 

By  the  fettled  law  of  the  land,  men  by 
deeds  may  fetter  their  eftates  ;  but  tenant 
in  tail  when  of  age  may  unfetter  them,  ob- 
ferving  a  certain  form.  In  this  cafe  there 
can  be  no  doubt  of  the  meaninp;  of  the  te- 

nunc 
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^j^^^^P^^-  nant  in  tail,  or  his  power,  to  unfetter  the 
eftate.  The  only  qiieftion  is,  whether  he 
has  done  it  agreeable  to  the  proper  form  j 
that  is,  whether  he  has  defcribed  the  pre- 
miiTes  with  fufficient  certainty.  Now  the 
defciiption  which  he  has  ufed,  is  the  identi- 
cal delcription  in  the  deed  which  created 
the  fettering;  and  the  objeflion  which  is 
made,  is  not  (o  much  that  that  defcription 
is  uncertain  ;  as  that  fiX  or  fcven  hundred 
years  ago,  in  an  adverfe  a6lion,  there  was 
a  doubt  whether  fuch  an  objection  would 
not  have  lain  :  and  therefore  the  defendant 
would  make  the  fame  objection  and  raife  the 
fam.e  doubt  now.  But  a  common  recove- 
ry is  not  an  adverfe  afftion.  It  is  faid  that 
"  all  that  meffunge  or  tenement  with 
"  the  appurtenances,  fituate  in  the  lane  be- 
*■'  tween  the  two  abbey  gates,  now  or  late 
*'  in  the  occupation  of  7.  C.  his  under  te- 
"  nants  or  afTigns  in  the  county  of  the  city 
*'  Limeridy'  is  too  vague  and  uncertain. 
But  one  muft  look  with  a  microfcopic  eye 
to  difcover,  that  a  miefTuage  or  tenement, 
ls:c.  is  fo  uncertain  a  defcription,  as  that 
the  flierifF,  or  any  other  perfon,  could  not 
know  how  to  find  the  premifcs  by  it  j  and 
the  objcdion  can  only  be  made  by  a  perfon 
who  pores  over  the  fyllables  of  the  words. 

The 


The  objeflions  are  oftwo  forts,  and  I  have  Chap.  VII. 
no  doubt  as  to  either.  ift.  That  the  pre-  '  ""  ' 
mifes  in  the  county  are  demanded  thus : 
*'  all  thofe  the  cajllesj  to-ivnSy  and  landy  con- 
"  taining  by  eftimation,  ^c.''  v/hich  it  is 
argued  is  uncertain  both  in  refpect  of  qua- 
lity and  quantity.  As  to  that  it  is  admitted, 
that,  "  caftle"  is  a  good  defcription  in  Eng- 
land, "  'Tcx'w,"  was  determined  to  be  a 
good  defcription  in  Cotthigbam  v.  King,  \ 
Burr.  623.  and  "  land-,''  means  arable 
land. 

The  next  obje6lion  is,  that  the  premifles 
in  the  city  are  defcribed  thus :  '^  all  thai; 
**  mefluage  or  tenement,  v  ith  a  garden  or' 
"  meadow  thereto  belonging,  fituate,  i^c^ 
"  and  now  or  late  in  the  occupation  of, 
"  Cffr."  which  it  has  been  contended  would 
be  a  bad  defcription  in  ejedment.  There 
are  many  cafes  in  ejcdlment  which  have 
gone  very  far  indeed  :  And  therefore  the 
do6lrine  of  thofe  cafes  ought  not  to  be  ex- 
tended. As  to  the  authority  in  3  IVilf.  27. 
■which  would  have  great  weight  on  account 
of  its  being  fo  recent,  the  judges  in  that 
cafe  decided  againft  their  own  private  opi- 
nion and  inclination,  becaufc  they  held 
themfclvcs  bound  by  authority.  But  thvrc, 

tlie 
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Cliap.  Ml.  tHe  words  were  only  riiejjuage  or  teneni^ntt 
without  any  other  defcription.  Here  there 
are  other  words,  "  with  the  appurtenances 
"  and  a  garden,  i^c."  which  fliew  that 
"  nnefiuage  or  tenement"  are  two  words 
for  the  fame  thing  :  and  that  both  mean  a 
dwelling  houfe. 

But  this  is  not  any  fundamental  ground 
of  determination  in  the  prefent  cafe.  What 
1  ground  my  opinion  upon  is,  the  principles 
laid  down  in  Dormer's,  cafe,  5  Co.  40.  b, 
reported  alfo  in  Pofham  23  ;  and  the  dif- 
tindlion  the  court  there  take,  between  ad- 
verfe  aflions  and  common  recoveries  j 
which  at  that  time  were  become  a  com- 
mon afiurance,  and  conveyance  of  lands, 
i^c.  and  which  the  court  fay,  "  being  alfo 
*'  made  by  tijfent  between  the  parties,  fhall, 
*'  and  always  have  had  a  different  expofitio.i 
*'  from  what  is  given  to  a  recovery  by 
"  pretence  of  title,  or  to  the  proceeding  in 
*'  any  other  real  action  to  which  they  are 
*'  not  to  be  compared  ;  therefore  a  com- 
"  mon  recovery  may  be  fuffered  of  an  ad- 
*'  vowfon,  common  in  grofs,  warren,and  the 
"  like,  and  the  intent  of  the  parties  fliall  be 
*'  obferved.'*  Now  the  obje(5lion  in  this 
cafe  is  an  objeflion  to  the  very  fame  de- 
fcription 


fcription  as  is  ufed  by  the  anceftor  in  the 
deed  which  created  the  entail.     The  fole 
obje6t  of  the  recovery  is  to  unfetter  the 
premifTes  fo  entailed  •    arid"  therefore  I  will 
not  depart  from   this  antiently  eftablifhed 
principle  to  do  fuch  cruel   injuftice,   both 
againft   the   intention   of  the  parties,  and 
againfl:  public  convenience.     Not  one  pre- 
cedent has  been  cited  where  fuch  an  objec- 
tion has  been  held  good  in  the  cafe  of  a 
connrron   recovery.     But  a  cafe  of  a  fine 
has  been  cited  where  it  was  allowed,  and 
from  thence  it  has  been  argued  by  analogy, 
that  it  is  bad  in  a  common  recoverv  :   but 
that  argument  does  not  hold  :  his  lordfliip 
then  cited  the  z?Xt  q(  Addifonv.  Otway^  and 
faid — this  decifion  is  an  inftance  of  libera-   ^j^^g  ^^  jj., 
lity   that  would  not  have  been  adopted  or 
followed  in  an  adverfe^r^a/?^.     So  in  ma- 
ny  ether    inftances  ;    as   an  adowfon,    for 
•  which   no    adverfe    action   will   lie,   but  a 
common  recovery  Vv'ill  ;   therefore  as  the 
dillinflion   between   amicable  and  adverfe 
fuits  exifts  j  as  the  inconveniencies  of  avoid- 
ing the  recovery  would  be  great,  as  no  pre- 
cedent in  point  is  produced,  and  there  is  no 
pofTibility  of  doubt  about  the  intent  of  the 
parcies,  I  am  clearly  of  opinion,  that  the 
Vol.  11.  N  judg- 


J7«  l^ccoijeiiej:?. 

Chap.  VII.  judgment  of  the  court  of  King's  Bench  in 
Ireland  ought  to  be  affirnncd.  The  other 
judges  concurred  with  his  lordlhip,  and 
the  judgnnent  was  affirmed. 


CHAPTER     VIIL 
Of  the  Parties  to  a  Common  Recovery. 

117.     A     Common  recovery  having  from    ^^omay 

x\  its  origin  been  confidered  as  a  "  ^ 
common  afllirance,  or  conveyance,  by 
which  lands  were  transferred  from  one  ' 
perfon  to  another,  and  the  default  and  ad- 
miffion  of  judgment  by  the  tenant  and 
vouchee  being  as  much  their  voluntary  ad: 
as  if  they  had  conveyed  the  land  by  feoff- 
ment and  livery,  or  any  other  a<5l  in  pais : 
It  was  determined,  that  all  thofe  whom  the 
law  enables,  in  other  inftances,  to  difpofe 
of  their  property,  and  who  are  of  full  age 
and  fufficient  underftanding,  fhould  have 
power  to  fuffer  a  common  recovery. 

118.  A  married  v/oman  may  join  her   Married wi- 
hufband  in  fuffering  a  common  recovery,   "'^f- 
which  will  bind  her  as  fully  as  a  fine,  and    ,q  Rep  j^/ 
for   the   fame   reafon.     And   whenever   a   ^''ow.  504.. 
hufband  and  wife  appear  in  the  Court  of 
Common-Pleas  to  fuffer  a  common  reco- 
very, th«  wife  is  always  privately  examined 
N  2  as 


Ante,  f.  65. 
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as  to  her  confent.  And  where  a  warrant 
of  attorney  is  acknowledged  before  com- 
miflloners  appointed  by  writ  of  dedimiis 
foteftatem  de  attornato  faciendo  by  a  hufband 
and  wife,  the  commirTioners  are  pofitivcly 
dire(5ted  by  a  rule  of  court  to  examine  the 
wife  feparately  and  apart  from  her  hufoand 
as  to  her  free  and  voluntary  confent  to  the 
fufFering  fuch  recovery. 


Aliens. 

4  Leon.  84. 


119.  An  alien  may  fuiT:;r  a  common 
recovery,  for  he  is  a  good  tenant  to  the 
p-^cife  until  office  found. 


Who  are  dif- 
abled  from 

cozeries. 


120.  In  enumerating  the  perfons  who 
are  difabled  from  fufFering  a  common'  re- 
covery, I  fhall  begin  with  thofe  v/hofe  difa- 
bility  arifes  from  the  rules  of  the  common 
law  J  and  then  proceed  to  thofe  whofe  difa- 
biliries  are  created  by  particular  a6ts  of 
parliament. 


T'c  ktncr. —  ,21,  xhe  Kino;  cannot  fufFer  a  corr.mGr> 

rigot  74.  ^^ 

Plovvd.  244.     recovery,  for  if  he  does,  he  mufl:  eirher  be 

Cro.  Car.  96.    tenant  or  vouchee ;   and  in  both  cafes  the 

demandant  mufl;  count  againft  him,  which 

the  law  does  not  allow.. 


J 22.  Infante 


122.  Infants  are  not  capable  offuffering      ^.^J^YJ^^' 
common  recoveries,  on  account  of  their 
want  of  underftanding;   although  if  an  in-    jo  J^ep  4- a 
fant  is   permitted   to  fuffer  a  common  re-    Cro.  Eiiz. 
covery  in  perfon,  he  mufl,  as  in  the  cafe    ^^^  ^,  j^^, 
of  a  fine,  and  for  the  fame  reafon,   reverfe   binfon. 
it  during  his   minority;    which    muft   be    ^' ^^"• 
tried  by  infpedtion  of  the  judges,  otherwife 
the   recovery  will  bind  him  for  ever  after- 
wards.    But  if  an  infant  fuiFers  a  common 
recovery,  in  which  he  appears  by  attorney, 
he  may  reverfe  it  at  any  time  after  he  has    ^^^^  ^  ^^^ 
attained  his  full  age,  as  it  may  be  tried  by 
a  jury,  whether  he   v/as  an  infant  or  not 
when    he    appointed    an   attorney.      The 
reafon  is,  becaufe  an  infant  is  not  prefumed 
to  have  fufficient  underftanding  to  choofc  a 
proper  perfon  as  his  attorney,   and  the  law 
will  not  put  it  in  his  power  to  hurt  himfelf^ 
for  if  he  is  deceived  and  prejudiced  by  the 
recovery,  he  can  have  no  remedy  againft 
his  attorney. 

Thus  where  a  writ  of  error  was  brought   Stokes  v. 

to   reverfe  a  common   recovery,   and   the       .Tj' 

^ '  5  fvlod.  209. 

error  afiigned  was,  that  one  of  the  vouchees 
was  a  feme  covert,  and  under  age,  and  that 
fhe  appeared  by  attorney.  It  was  deter- 
mined that  the  recovery  fhould  be  rcverfed, 
N  3  although 


although  the  woman  had  attained  her  full 
age,  becaufe  it  might  be  tried  by  a  jury, 
whether  the  warrant  of  attorney  was  made 
by  a  perfon  under  age  or  not. 


10  Rep.  43.  123.  It  was  formerly  doubted,  whether  a 
°'     '^"        common  recovery   bound  an   infant  who 

Codb.  161.  appeared  by  his  guardian  ;  and  the  praftice 
therefore  was,  when  an  infant  intended  to 
fuffer  a  common  recovery,  that  he  and  his 
guardian  (hould  petition  the  king  to  grant 
letters  under  the  privy  fcal  to  the  judges  of 
the  court  of  Common  Pleas,  direfling 
them  to  permit  fuch  infant  to  fuffer  a  com- 
mon recovery.  But  it  was  ftill  in  the  dif- 
cretion  of  the  judges  to  permit  the  infant  to 
fuffer  it,  or  not,  according  to  the  circum- 
ftances  of  his  cafe ;  and  if  the  judges,  upon 
examination,  found  it  neceflary,  or  that  it 
would  be  advantageous  to  the  infant  that 
he  lliould  fuffer  a  common  recovery,  they 
then  admitted  perfons  of  known  integrity 
and  fortune  to  appear  as  guardians  to  the 
infant,  and  to  fuffer  a  recovery  for  him  in 
court, 

Blount's  ^pjg  £^j.|  of  D,.^;c«  devifed  his  eflates  to 

Lale. 

Hob.  196.        his  fon  the  Earl  01  Newport ^  who  was  then 
jenk.  Cent.     ^^  infant  of  the  age  of  eighteen  -,  and  a^ 


^99 


mong 


Eecoljcvfcjj.  133 

mong  the  pofleffions  of  the  faid  Earl  was    ^^^P-  "^'HI. 
the  manor  o(lVanJledj  which  he  left  to  his  Mack- 

fon  in  tail,  with  feveral  remainders  over,    ^vorth's  Cafe, 
The  Earl  of  Devon  was  greatly  in  debt,  and    1  Vem.  461. 
had  appointed  certain  honourable  perfons    A^^  Qu, 
to  be  guardians  of  his  fon,  who  found  it    307. 
neceflary  to  fell  the  faid  manor  of  Wanfied 
for  payment  of  the  Earl's  debts.     They 
therefore  petitioned  the  king  that  he  would 
write  to  the  judges  of  the  Common  Pleas, 
that  a  common  recovery  fhould  be  fuffered 
of  this  manor,  which  his  majefty  did.  And 
upon  examination  of  the  infant  privately, 
and  of  his  guardians  in  court,  and  of  the 
circumftances  of  the  cafe,  a  common  reco- 
very was  accordingly  fuffered,  in  which  the 
Earl  of  Newport  and  his  guardians,  were 
vouched  in  perfon. 

124.  The  judges  of  the  court  of  Com-    i  Ld.  Raym. 
mon  Pleas  may  however  refufe  to  permit    "^* 
fuch  a  recovery,  if  the  reafons  for  an  appli- 
cation of  this  kind  do  not  appear  to  them 
fufficient. 

Sir  ^john  Si,  Allan's  being  of  the  age  of  ^}'  Vl^J^^' 

.  ban's  Cafe, 

nineteen,  his  filter,  who  was  next  in  remain-    Salk.  567. 

der  to  him,   and  alfo  his  heir  at  law,  mar- 
ried one  of  his   footmen,     lie  petitioned 
N4  the 


Chap.  VTir.  the  king  for  leave  to  fufFcr  a  common  re- 
covery, who  referred  it  to  the  judges  of  the 
Comaion  Pleas,  before  whom  feveral  pre- 
cedents of  recoveries,  fuifered  by  infants 
upon  privy  fcals,  were  cited.  The  judges 
obferved  that  feven  of  the  petitions  were  by 
fathers  upon  the  marriage  of  their  fons, 
and  an  equal  recompence  given,  whereas 
here  was  neither  father  nor  marriage  in  the 
cafe.  They  faid  this  cafe  had  been  car- 
ried too  far  already^  and  therefore  would 
not  allow  it. 

Cro.  Car.  Notwithftanding  all  thefe  precautions,  a 
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1  Mod.  48.  common  recovery  fufFered  in  this  manner 
may  be  reverfed  by  writ  of  error. 

Common  recoveries  fuffered  by  privy 
feal,  are  now  difufed,  and  private  atls  of 
parliament  are  univerfally  fubftituted  in 
their  flead. 

Perk  12.  125.  If  an  infant  is  permitted  to  fufFer  I1 

3  Burr.  1804.  comm.on  recovery,  he  muft  make  a  tenant 
to  the  precipe  by  feoffment,  and  give  live- 
ry of  feifin  in  perfon,  by  which  means  the 
feoffment  is  only  voidable,  v/hereas  if  the 
infant  appointed  an  attorney  to  give  livery 
of  feifin  for  him,  the  feoffment  would  then 
be  abfolutely  void. 

126.  An 
I 
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r      .        .    r  a  •    •       •  Chap.  VIII. 

120.   An  infant  truftee  may  join   in  a      .  ^  ^      , 
common  recovery,   in  confequence  of  the    Fines  f.  190; 
ftatute  7  Jnn.  c.  19.   if  he  is  dire6ted  to  do 
io  by  the  court  of  Chancery. 

Thus,  where  a  perfon  who  was  a  truflee,  £x  paite 
devifed  all  his  eftates  to  his  fon,  who  was  Johnfon, 
then  an   infant,    in   tail,   with    remainders  '  "  ^^^ 

over.  A  petition  was  preferred,  that  the 
infant  to  whom  the  truft  eftate  v/as  devifed 
might  be  ordered  to  convey  by  recovery, 
purfuant  to  the  ftatute  7  Ann.  c.  19. 

Lord  Hardwicke  at  firft  thought  there 
muft  be  an  application  for  a  privy  feal,  but 
the  a61:  being  general,  *'  that  the  infant 
"  fhall  convey  lands,  as  the  court,  by  order 
"  fhall  direct ;"  his  lordfhip  m.ade  an  or- 
der that  the  infant  fhould  convey  by  a 
common  recovery. 

127.  Ideots,  lunaticks,  and  generally  all  LJcots,  Luna- 
perfonsofnone-fane  memory,  are  difabled  '"■'''^>^''' 
from  fufFering  common  recoveries,  as  well 
as  from  levying  fines;  though  ifanideotor 
lunatick  does  fufFer  a  common  recovery, 
and  appears  in  perfon,  no  averment  can  af- 
terwards be  made  that  he  was  an  ideot  or 
lunatic^.     But  if  be  appears  by  attorney,  I 

prefume 
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Chap.  VIII.  prefnme  fuch  an  averment  would  be  ad- 
'^ — >•' — '  niitted,  upon  the  fame  principle  that  an 
averment  of  infancy  may  be  made  againft 
a  warrant  of  attorney,  acknowledged  by  an 
infant  for  the  purpofe  of  fuffering  a  com- 
mon recovery,  as  the  fafl  of  ideocy  may  be 
tried  by  a  jury,  with  as  much  propriety,  as 
the  h&.  of  infancy. 


Vi^e  infxa. 


In  a  celebrated  cafe  which  was  lately 
determined  by  the  Iloufe  of  Lords  of  Ire- 
land,  the  majority  of  the  judges  were  of 
opinion,  that  the  caption  of  a  warrant  of  at- 
torney, taken  by  the  chief  juftice  of  the 
court  of  Common  Pleas  for  the  purpofe  of 
fuffering  a  common  recovery,  was  not  con- 
clufive  evidence  of  the  capacity  of  the  per- 
fon  acknowledging  fuch  a  warrant  of  at- 
torney. A  full  ftate  of  this  cafe  will  be 
given  in  the  Appendix. 

Sir  E.  Went-        1^8.  Although  no  averment  of  ideocy  or 
worth's  Caie,    lunacy  can   be  made  againft  a  recovery, 

ialra,  >  i  •  .  ^ 

where   the   parties  appear   in  perlon,   yet 

evidence  of  weaknefs  of  underdanding  has 

been    admitted,   to    invalidate   a  deed    to 

make  a  tenant  to  the  ^r^cipe,  for  fuffering 

a  common  recovery  j  and  the  recovery  hajft 

in  :hac  manner  been  fet  afide. 

129.  By 


129.  By  the  Common  Law,  'i^  a  precipe    ^J^^L^I^' 
had  been  brought  againft  a  tenant  for  life, 

and  a  recovery  fuffe'^ed,  it  would  have  bar-  /^^y-^" 
red  the  perfons  in  remainder;  but  this  be-  Pigot  xS. 
ing  juftly  confidered  as  a  grievance,  it  was 
enafled  by  the  ftatute  32  Hen.  8.  c.  31.  that 
all  common  recoveries  fuffered  by  tenants 
for  life,  without  the  confent  of  the  perfons 
in  remainder  or  reverfion,  fliould  be  to- 
tally void. 

130.  If  after  this  zSi  a  tenant  for  life   ^'2°^  ^3. 
had  made  a  leafe  for  years,  and  the  leffee 

had  made  a  feoffment,  and  a  precipe  had 
been  brought  againft  the  feoffee,  and  he  had 
vouched  the  tenant  for  life,  fuch  a  recovery 
was  not  within  the  ftatute,  becaufe  the  te- 
nant for  life  was  not  then  feifed  of  the 
eftate  for  life. 

To  remedy  this  the  ftatute  14  Eliz.  c. 
S.  was  paffed,  reciting,  that  feveral  tenants 
in  tail  after  pofTibility,  and  other  tenants 
for  life  or  lives,  had  fuffered  common  re- 
coveries, to  the  prejudice  of  thofe  in  re- 
mainder or  reverfion  ;  it  was  therefore 
enafled,  "  that  all  fuch  recoveries  had  or 
*'  profccuted  by  covin  againft  any  fuch 
*'  particular  tenant,  or  againft  any  other, 

"  with 
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Cb-->.  VITI.    "  ^-'i^h  voucher  over  of  fuch  particular  tc- 

^^ — X '       ''  nnnr,  fnould,  as  againft  all  perfcns  in  re- 

"  mainder  or  reverfion,  be  utterly  void, 
*'  and  of  no  cftcft.  Provided  tliat  that 
*'  aft  fi-iCuid  not  extend  to  recoveries 
*'  by  good  title,  or  to  recoveries  by 
*'  afTent  and  agreement  of  the  perfons  in 
"  rernainder  or  reverfion,  fo  that  fuch  af- 
"  fent  appeared  of  record  in  any  of  her 
"  majeiiy's  courts,  /ind  it  was  thereby 
"  further  enabled,  that  the  llatute  j2  He}!, 
*'  8.  fr.culd  be  repealed." 


^Tifemnn  v.  13 1,  In  confequcnce  of  the  laA  provifo 

^.^r'-r"^'      in   tills   flatute,   a  tenant  for  life  may  join 

v/ith  the  perfons  in  remainder  or  reverfion 

in   fuffering  a  comn^ion   recovery,  without 

incurring  a  forfeiture. 

I  '^2.  Before  the  flatute  of  Ufes  a  ccnfi- 

(f  Dtr^va'or       dcrablc  part  of  the  landed  property  of  the 

Juintures.         kingdom  vvas  in  the  hands  of  feo'fccs  to 

ufes,   by  which   means  vvcmicn  were   fre- 

4  Reeves  qu^rr.tlv  defrauded  of  their  dower,  a  wom,an 

^4C'  not  being  do^vable  of  an  ufej  fo  that  it  be« 

Qz\x\Z    ufual    en    every    miarriage    for    the 

f  itnds  of  ^Vit  wife  to  make  the  intended 

hufDand  procure  a  conveyance  of  the  legal 

fflare  from,  his  feoffees  to  himfelf,  and  his 

intended  wife  for  life,  or  in  tail,   in  v.'hich 

latter 


latter   cafe    the    wife   ufed   fometimes   to    Chap.  VIII. 
alienate  the  eftate  after  her  hufoand's  death, 
by  fine  or   recovery,   and  lb  give  it  away 
from  her  iffue  and  her  hufband's  family. 

"To  prevent:  this  praflice,  a  ftatute  was 
paiTed  1 1  Hen,  7.  c.  10.  by  which  it  was 
enabled,   "  that  any   woman  who  had  any 

*  efbace  in  dower,  or  for  term  of  her  life, 

*  or  in  tail,  jointly  with  her  huPoand,  or 
^  only  to  herfelf,  or  to  her  ufe  in  any  ma- 
'  nors,  iyc.  the  inheritance  or  purchafe  of 
'  her  hufoand,  or  given  to  the  faid  hufoand 
'  and  wife  in  tail,   or  for  term  of  life,  by 

*  any  of  the  anceflors  of -the  faid  huroand, 
'  or  by  any  other  perfon  fcifed  to  the  ufe 
'  of  the  faid  hufband  or  of  his  anceftors, 
'  and  fl-iould  hereafter,  being  fole,  or  with 
'  any     after-taken     hufband    difcontinnc, 

*  alien,  releafe,  or  confirm  with  warranty, 
'  or  by  covin  fufrer  any  recovery  of  the 
'  fame,  that  all  fuch  recoveries,  difconti- 
'  nuances,  ^c,  fbould  be  utterly  void  and 
'  of  no  elTcd,  and  it  fi^.ould  be  lawful  for 

*  the  perfon  in  remainder  or  reverfion  to 

*  enter  immediately." 

This  a(ft  is  confirmed  by  the  ftatute  32 
Hen.  8.  c.  36./.  2.  which  providc-s,  that  no 

fine 
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Chap.  VIII.  fine  levied  by  any  woman  of  any  fuch  cftate 
as  is  mentioned  in  the  ftatute  ii  Hen.  7. 
fhall  be  of  any  effed. 

133.  Thefe  ftatutes  having  been  made 
to  prevent  an  injury,  have  always  been  con- 
ilrued  liberally,  and  therefore  every  kind 
of  eftate  created  by  the  fine  of  a  jointrefs, 
is  held  to  be  void  againft  the  heir. 

Pigot  V.  Pal-  Thus,  where  a  tenant  in  tail,  who  was  a 
Moor  2 CO  jointrefs  within  this  ftatute,  accepted  a  fine 
3  Rep  iji.b.  Jtir  cognizance dc  drcit  come  ceo  from  a  ftran- 
6  c  Q7^"^  ger,  who  granted  and  rendered  the  lands  to 
2  Leon.  168.  the  jointrefs  for  ico  years  j  it  was  adjudg- 
ed that  this  was  a  forfeiture,  for  otherwife 
the  ix^itention  of  the  ftatute  might,  by  prac- 
tices of  this  kind,  be  entirely  defeated. 

134.  With  refpeft  to  the  eftates  which 
have  been  deemed  to  be  comprehended  in 
this  a6l,  the  fame  liberality  of  conftruclion 
has  been  adopted,  and  therefore  it  has  been 
determined,  that  whenever  an  eftate  has 
been  derived  either  from  the  hufband  him- 
fclf,  or  from  any  of  his  ancefiors,  it  is  pro- 
tedled  by  this  ftatute. 


3-78. 


Thus,  where  the  anceftorof  the  huft^and 


Ar.rn.  IV'c. 
9;.  pi.  231. 

3R:-p  5Q.  b.    made  a  feoffment  in  fee,  upon  condition 

Cro.  Eliz.  jj^jj 

513.  S.  P. 
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that  the  feofFces  fhould  re-convey  to  the    Chap.  VIII. 
hufband  and  wife  in  tail,  this  was  adjudged 
to  be  fuch  an  cftate  as  is  intended  by  the 
ftatute. 

1 25.  So  where   a  man   and   a  woman    L-^ng^terv. 

....  ■      c  c  •  I-Iumpiirey, 

beingjoint-tenants  in  fee  of  a  manor,  inter-  q^o.  Ehz. 
married,  and  afterwards  levied  a  fine  there-  5^4- 
of  to  a  ftranger,  who  rendered  it  to  them 
in  tail.  After  the  death  of  the  hufband  the 
wife  married  again,  and  joined  her  fecond 
hufband  in  levying  a  fine.  It  was  held 
that  this  fine  was  void,  as  to  the  moiety 
which  had  originally  been  the  efJ:ate  of  the 
hufoand,  becaufe  it  was  protefled  by  this 
ftatute. 

136.  In  the  fame   manner  vv^here   one   Sharrlngton 
brother  in  confideration  of  a  marriage  had    p,     ''^'^'^'"' 

t5  1  lOVvJ.   300. 

between  his  brother  and  M.  covenanted  to 
ftand  feifed  to  the  ufe  of  himfelf  for  life, 
and  after  to  the  ufe  of  his  brother  and  his 
wife  for  their  lives.  This  was  adjudged  co 
be  a  jointure  within  the  f!:ature  11  //-;;.  7. 
as  moving  from  the  anceilor  of  the  huf- 
band. 

137.  Although  lands  are  fettled  in  con- 
fideration  of  money  given  by  tlie  wife  or 

hir 
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Chap.  VIII.  her  friends,  yet  if  the  marriage  appears  to 
have  alfo  confiiituted  a  part  of  the  confide- 
lation,  the  ellate  will  be  within  this  ftatnte. 

Villnrs  v.  Thus,    where  a   grandfather   bargained 

Beaumont,       ^^^   f^j^  i^^ds  to  7.7V".  for  thirty  vears. 

Dyer  i86.  a.  .  -^  /  /  > 

Eendl.  29.       remainder    to    himfclf  and    his  wife   for 

Kejiw.  20S.      ii[^^    remainder    to    his    fon   for  life,  re- 

a. 

Mo.  93.  mainder    to    his    grandfon,     and    one    S. 

P;. ^^V  the  dau2;hter  of  7-  A'^.   and    the   heirs    of 

Vide  ir.ira.  .  . 

Kirkman  V.      their  two    bodies    begotten  i    after    which 
Thonipion,      followed  thelc    words :     "  for    the    which 
*'  manor,  bargain,  and  other  the  premifles, 
"  the  laid  J.  N,  covenants  to  pay  the  faid 
"  fum  of  70/.  at  certain  days,  ^c."  the 
fon   afterwards   married   S.   who   furvived 
him,   and  with  a  Iccond  hufband  levied  a 
fine    of   thofe    lands.      Tlie  jury    further 
found  dehors   the   indenture,   that   the    in- 
denture and  bargain  and  fale  were  as  well 
in  confideration  of  the  marriage  as  of  the 
Vide  Cop-       m.oney :  it  v/as  held  by  three  judges  againfl 
l-;nd  V.  X)yer.   that  the  fine  was  void,   for  thev  ex- 

PifiCt    birV/.  .  ' 

"jonesz-x.       poundcd    the  words,    "given    by   the  an- 

Cr-..  Car.         "  ceflors,  CsV."   to  be  any  lands  afflired  to 

\^^\.  -fQ        the  wom.an   in  jointure,  either  for  money 

p.  20.  (as   few   marriages  are   m.ade  without  it) 

or  elfe  freely. 

-    13S.  A 


138.  A  truft  eftate,  or  an  equity  of  re- 
demption is  within  this  ftatute,  as  well  as 

,    '    ,     .  -  -  -  ,  2  Vern.  480. 

a  legal  eftate,  for  ufes  are  exprelsly  men-    ,  ^b.  Eq. 
tioned  in  the  ftatute,   and  a  truft  is  now,    220. 
what  an  ufe  was  then. 

139.  With  refpe6l  to  the  eftates  which 
are  not  comprehended  within  this  ftatute,  as 
the  obje6t  of  it  was  only  to  prevent  women 
from  alienating  thofe  lands  which  were  fet-  ^ 
tied  on  them  by  their  huftjands,  it  there- 
fore does  not  extend  to  any  lands  which 
were  originally  the  property  of  the  wife, 
or  which  were  derived  from  any  of  her  an- 
ceftors. 

Thus,  where  huftjand  and  wife  feifed  of  Eyflon  v. 
lands  in  right  of  the  wife,  levied  a  finc/«r   piowd'.  463. 
cognizance  de  droit  come  ceo,  and  took  back    » 1"'^-  3^6*  2- 
an  eftate  to  the  hun:)and  and  wife  in  tail  ge- 
neral, remainder  to  the  heirs  of  the  wife. 
The  huftjand  died,  leaving  ifitie  a  fon,  the 
wife  married  a  fecond  huft)and,  with  whom 
Ihc  joined  in  levying  another  fine,  on  which 
the  fon  by  the  firft  huft^and  entered  for  a 
forfeiture  by  the  1 1  lien.  7. 

It  w*s  determined,  that  the  lafl:  fine  was 

no  forfeiture  by,  this  ftatute  j  for  as  the 

Vol.  II.  O  eftate 
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Chap.  \'II[.  cftatc  was  originally  the  property  of  the 
*"**'  wife,  it  would  be  unreafonable  to  rcftrain 
her  from  difpofihg  of  it,  and  quite  foreign 
to  the  intent  of  the  adl ;  for  although  it 
might,  within  t)ie  letter  of  the  ad  be  con- 
fidered  as  the  purchafe  of  the  firfl  hufband 
by  the  firfl:  fine,  yet  it  was  not  fo  in  reality, 
as  the  lands  were  originally  derived  from 
the  wife. 

Palmer  217.  140.  Hufband  and  wife  fold  lands  which 

were  the  eftate  of  the  wife,  and  purchafed 
other  lands  with  the  money,  which  were 
fettled  on  the  hufband  and  wife  in  tail. 
This  was  agreed  arguendo^  to  be  a  jointure 
within  the  ftatute,  becaufe  the  money  was 
a  chattel  veiled  in  the  hufband,  which  he 
might  have  difpofed  of  as  he  pleafed,  and 
therefore  when  he  laid  it  out  in  the  pur- 
chafe of  lands,  the  law  will  confider  them 
as  purchafed  by  the  hufband. 

141.  A  voluntary  gift  by  a  ftranger  to 
a  hufband  and  wife,  is  not  within  this 
flatute. 

Ward  v.  '^^^  bifhop  of  Exetcr  mnde  a  voluntary 

Walchea-,         gift  of   lands  to   one    Turner  his   fervanf, 
j^""  •'^'^'         and  Sybill  his  wife,  and  to  the  heirs  of  their 

two 


two  bodies.     The  hufband  died,  and  the    Chap.  VIII. 
\vife  levied  a  fine  of  thofe  lands :  it  was 

refolved  that  this  was  not  a  jointure  within    ^  Brownl. 

•  ^  37' 

the  Itatute  1 1  Hen.  7.  for  the  lands  did  not    velv.  ioJ» 

confie  from  the  hufband,  nor  from  any  of 

his  anceftors. 

142.  If  lands  are  limiteed  by  a  hufband, 
or  by  any  of  his  anceftors,  to  the  wife  in 
tail  general,  without  any  limitation  to  the 
iffue  or  heirs  of  the  hufband,  fuch  an  eftate 
is  not  protefled  by  the  ftatuEe  1 1  Hen.  7. 
becaufe  the  objed  of  that  ftatute  was  to 
prevent  Vvives  from  prejudicing  the  ifiue  or 
heirs  of  their  former  hufbands  j  but  where 
no  remainder  is  limited  to  fuch  perfons,  no 
prejudice  can  be  done  them. 

Thus,  where  a  man  feifed  In  fee  devifed  Foflef  v. 

lands  to  his  wife  in  tail  general,  remainder  (-^.^  Eliz.  2. 

over  to   a   fl range r ;    after   the  hufband's  IJem.  524. 

death,  the  wife  married  a  fecond  time,  and  J>   '^"'IjJL 

'  •*  Lom.  Kep. 

fuffered  a  recovery.     The  daughter  of  the    369. 

firfl  hufband  entered  for  the  forfeiture,  but    il^'^i-f^c'  pi 

it  was  determined,   that  although  this  cafe 

v/as  within  the  letter  of  the  ftatute,   yet  it 

was  not  within  the  intention  of  it,   the  re,- 

mainder   being   limited   from  the  heirs  of 

tljp  hufl.)and  to  a  ftransrer. 

O  i  Ajointiire 
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Chap.  VIII.        A  jointure  limited  to  a  v/oman  in  fee  is 

not  within  this  ftatute  for  the  fame  rcafon. 
4  Rep.  3.  b. 

Gilb,  Ten.  143.  Copyhold  eftates  are  not  compre- 

JL   *.  hended  within  this  ftatute,  for  an  entry  be- 

Harrington       .  ■' 

V.  Smith.         ing  given  to  the  heir  of  the  hiifband,   he 

2  Sid  41.73.    ^vould  tliereby  become  tenant  without  beinor 

4  Mod.  45.  .  ^  ° 

admitted  by  the  lord.    Befides,  a  copyhold 

eftatc  is  not  within  the  words  or  intention 

of  the  ftatute,  for  it  cannot  be  difcontinued 

or  conveyed  in  any  other  manner  than  by 

furrender, 

144..  This  ftatute  was  originally  conftrued 
to  extend  to  a  fine  levied  both  by  the  huf- 
band  and  wife, 

1  Lall.  365. b.  Thus,  where  a  man  feifed  of  lands  in  fee, 
levied  a  fine  to  the  ufc  of  himfelf  for  life, 
remainder  to  the  ufe  of  his  wif<?,  and  the 
heirs  male  of  her  body,  begotten  by  him, 
for  her  jointure.  Afterwards  the  hufband 
and  wife  levied  a  fine,  and  fuftcred  a  com- 
mon recovery  of  thofe  lands,  and  died 
leaving  iftue,  who  entered  by  force  of  the 
ftatute  II  Hen.  7.  and  the  entry  was  held 
lawful  J  although,  as  Sir  Edward  Coke  ob- 
ferves,  this  cafe  was  out  of  the  letter  of  the 
ftatute,  for  the  wife  neither  levied  the  fine 
2  when 
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when  fole,   nor  with  any  after-taken  huf-     Chap.  VIII. 
band,    but    being  within  the    nnifchief,  it      ^-^'v^'**-' 
was  adjudged  to  be  within  the  remedy  of 
the  ftatuce,   the  intention  of  which  was  to 
prevent  children,  who  were  provided  for  by 
fuch  jointures,  from  being  difinherited. 

14c.  The  dofline  eftabliflied  in  this  cafe 
has  however  been  contradided  by  a  more 
modern  determination. 

A  father,  in  confideration  of  the  marri-   rM-^o«  „ 
'  KiiKiTian  V. 

age  of  his  fon,  and  of  200  /.  portion,  cove-    Thompfon, 
nanted  to  convey  lands  to  the  ufe  of  the  fon    p/^ot  Re-^* 
and  his  wife,  and  of  the  heirs  of  the  body    cov.  81. 
of  the  wife,  remainder  to  his  own  right 
heirs.     A  conveyance  was  made  accord- 
ingly, and  the  hufband  and  wife  joined  in 
levying  a   fine  of  the  lands.     It  was  re- 
folved,  firft,  that  this  was  a  jointure  within 
the  intent  of  the  flatute,  although  part  of 
the  confideration  was  money  paid  by  the 
father  of  the  wife  to  the  father  of  the  huf- 
band.    adiy.  That  the  fine  did  not  operate 
as  a  forfeiture,  either  within  the  words  or 
intention  of  the  flatute,  for  the  wife  was  not 
fole,   nor  was  the  alienation  with  an  after- 
taken  hufband,  and  the  object  of  the  ftatute 
was  only  to  provide  againlt  the  dilherifon  of 
O  3  tjie 


1^8  IlecoljEtieiS. 

Chap.  vm.    the  heirs  of  the  hufband  contrary  to  his 
^""^^^"^"^      intention, 

Doa.&Stud.        146.  By  the  8th  and  9th  fe6lions  of  thia 
Pial.  i.c  31.    ftitute  it  is  provided,  that  it  fhall  not  ex- 

-Lincoln.  Lol.  ^ 

Cafe.  tend  to  any  recovery  to  be  had  with,  the 

3  Rep,  58.       lie'irs  next  inheritable  to  the  woman,    or 

where  the  perfon  next  in  remainder  con- 

fcnts  to  the  fame,  provided  fuch  confent 

appears  on  record. 

3  iRep.  61.  b.  j^j.  Sir  Edward  Coke  fr.ys,  that  if  a  man 
makes  a  feoffment  to  the  ufe  of  himfclf  and 
his  wife  in  tail,  remainder  to  the  ufe  of  the 
hufoand  in  fee,  and  has  iffue  a  daughter, 
and  dies  leaving  his  wife  enfient  of  a  fon, 
whereby  the  reverfion  in  fee  dcfcends  to 
the  daughter  J  if  the  wife  and  daughter,  be- 
fore the  birth  of  the  fon,  join  in  levying  a 
fine,  or  fuffering  a  common  recovery,  the 
fon  may  enter  and  take  the  benefit  of  this 
(latute. 

148.  The  right  of  entry  which  is  given 
by  the  ftat.  1 1  Hen.  7.  is  not  confined  to 
the  heir  of  the  hufband,  but  is  extended  to 
the  perfon  to  whom  the  inheritance  is  to 
go  after  the  deceafe  of  th^e  woman,  whether 


he  be  the  heir  of  the  hufband,  or  a  ftranger   Chap.  VIII. 
deriving  under  the  heir  of  the  hufband.  '^-^v^«-' 

Thus  where  Sir  Richard  Bridges  made  a  sir  G. 

feoffment  of  lands  to  truftees,  on  condition  brown's  caf© 

that  they  fhould  give  back  the  fame  to  him  Lynch  v. 

and  his  wife,  and  to  the  heirs  of  their  two  Spencer,S.C. 

Cro.El.  513. 
bodies  begotten,   remainder   to  the  right 

heirs  of  Sir  Richard^  which  was  accordingly 

done.     Sir  Richard  had  iflTue  by  his  wife  a 

fon,  named  Anthony,  and  died.     Anthony,  in 

the  life-time  of  his  mother,  conveyed  the 

lands  by  fine  to  Sir  G.  Brown  in  fee;  the 

wife  afterwards   made   a   leafe  for  three 

lives,  not  warranted  by  the  (lac.  32  Hen.  8. 

whereupon  Sir  G.  Brown  entered,  and  the 

queftion  was,  whether  his  entry  was  lawful 

within  the  flat.   1 1   Hen,  7.  ?     It  was  re- 

folved,  that  the  entry  of  Sir  G.  Brcrn  was 

lawful,  becaufe  he  was  the  perfon  who  had 

the  immediate  r'lghtto  the  inheritance  after 

the  death  of  the  wife. 

149.  By  the  common  law,  if  a  hufliand,  HuJlmiJi 
feiled  of  lands  in  right  of  his  wife,  had  le-  ^X!^^ 
vied  a  fine  of  them  without  her  concur- 
rence, it  operated  as  a  difcontinuance,  by 

which  means  the  wife  was  barred  of  her      '^"  '  ^'^^' 

731. 

entry  after  the  death  of  her  hufband,  and    ilnil.  3  26.a. 
O  4.  was 
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Chap.  VIII.  vvas  obliged  to  bring  her  writ  of  cut  in  vita ; 
and  therefore  Littleton  obfcrves,  that  the 
judges  would  not  permit  a  man  to  levy  a 
fine  alone  of  his  wife's  eftate. 

This  produced  the  ftatute  32  Hen.  8.  c, 

i^.f.  6.  by  which  it  is  enafted,  "  That  no 

**  fine,  feoffment,  i^c.  by  the  hufband  only 

*'  of  any  manors,  being  the  inheritance  or 

**  freehold  of  his  wife  during  the  coverture 

*'  between  them,  fhall  in   any  wife  be,  or 

*^  make  a  dlfcontinuance   thereof^  or   be 

"  prejudicial  or  hurtful  to  ihe  faid  wife,  or 

*'  her  heirs,  but  that  the  fame  wife,  or  her 

**  heirs,   lliall  lawfully  enter  into  fuch  ma- 

"  nors,  t^c.  any  fuch  fine,  feoffment,  i^c. 

**  to  the  contrary  notwithftanding  j    fines 

"  levied  by  the  hufband  and  wife,  where- 

"  unto  the  faid  wife  is  a  party  and  privy, 

*'  only  excepted," 

1  Infl.  326.  a.  150.  This  ad  having  been  made  to  fup- 

2  Inft.  68 1 .  prcfs  a  wrong,  and  to  give  the  injured  party 
Greneiey's  a  more  fpeedy  remedy  than  what  the  com- 
Cafe.  j-pjQp  law  afforded,  it  has  been  conflrued 

liberally  j  fo  that  where  lands  were  given 
to  a  hufband  and  wife,  and  the  heirs  of  their 
two  bodies,  and  the  hufband  alone  levied  a 
fi{ie  thereof  and  died,  the  entry  of  the  wife 

wa? 


was  adjudged  to  be  lawful,  although  the 
words  of  the  aft  are,  "  being  the  inheri- 
tance of  freehold  of  the  wife  j"  whereas,  in 
this  cafe,  the  lands  were  as  well  the  inhe- 
ritance and  freehold  of  the  hufband  as  of 
the  wife. 


151.  Where  hufband  and  wife  are  joint   Dyer  162.  p. 
purchafers  in  tail,  remainder  to  the  wife  in    48- 

fee,  and  the  hufband  alone  levies  a  fine  and 
dies,  this  is  an  alienation  within  the  ftatute. 

152.  If  the  hufband  alone  makes  a  fe-    iln^-S^^.a. 
ofFment  of  his  wife's  land,  and  afterwards 

he  and  his  v/ife  are  divorced  caufa  pr^econ- 
tra^iis,  yet  the  wife  may  enter  after  the 
death  of  her  hufband,  for  it  is  fufficient  that 
fhe  was  his  wife  de  fa^o  at  the  time  of  the 
alienation. 

153.  Although  the  king  be  not  named    1  Tnft.  6R1. 
in  this  aft,  yet  he  is  bound  by  it  as  well  as   ^eaumont's 

r      I        Tin  1      •         v-ale. 

a  fubjeftj  fo  that  if  a  hufband  alone  levies 
2  fine  of  his  wife's  land  to  the  king,  ftill  the 
wife  may  enter  after  the  death  of  her  huf- 
band, 

154.  If  the  wife  dies  before  entry,  her    i  Inll.  326.3. 
ifTue  may  enter;  and  if  fhe  has  no  ifTue, 

then 


502  Eecobei'ieisi. 

Chap.  VIII.     then  the  perfon  in  renaainder  or  reverfioii 
may  enter  by  the  very  words  of  the  flatiite. 

Maore  596.  15^.  This  ftatute  does  not  extend  to  co- 

pyiiolds,  for  the  words  of  it  only  allude  to 
€ftates  which  pafs  by  common  law  convey- 
ances; and  if  it  were  conftriied  to  compre- 
hend copyholds,  the  heir  of  the  wife  would 
become  tenant  without  being  admitted  by 
the  lord. 

,,,,.,  1  c6.  Ecclefiafticks  feifed  in  right  of  their 

jiijed  jure        cliurchcs   are    prohibited    from   fu0ering 
ctcleli*.  common  recoveries,  upon  the  fame  prin- 

ciple that  they  are  prohibited  from  levying 

fines. 


Ec£0l3ei*ie^,  ^oj 


CHAPTER    IX. 

Of  the  Amendment  of  Common  Re- 
coveries. 

COMMON  recoveries  being  ju- 
dicial proceedings,  muft  be  car- 
ried on  according  to  the  eftablidied  fornas 
and  folemnities  of  a  fuit  at  law ;  but  how- 
£ver,  as  they  are  iufFered  with  the  confent 
of  all  the  parties,  and  confidered  as  com- 
mon afiurances,  they  have  always  been 
conftrued  in  the  moft  favourable  manner 
and  therefore  the  court  of  Common  Pleas 
has,  in  many  inflances,  allowed  them  to  be 
amended. 

158.  Thus,  where  an  evident  miflake  has 
been  made  in  the  names  or  defcriptions  of 
the  parties,  the  court  has  allowed  it  to  be 
Amended, 

A  common  recovery  was  agreed  to  be  Chapman^ 
fufrered,  wherein  John  Chapman  and  pi*^o"'^« 
Richard  Ellon  were  to  be  demandants,  and 

by  the  mistake  of  a  clerk,  the  writ  of  entry 

was 


RecolieriejEj. 

was  fued  out  in  the  name  of  "John  Chapnan 
and  John  Elton  \  the  recoveiy  was  allowed 
to  be  amended. 


Pigot  pyo.  159.  A  warrant  of  attorney  was  given,  in 

order  to  fufFer  a  common  recovery,  by 
William  Reynolds  and  IJcjler  his  wife  j  the 
ferjeant  who  took  the  warrant  of  attorney, 
certified  the  fame  to  be  given  by  William 
Reynolds  and  Margaret  his  wife,  and  the 
mittimus  and  tranfcrrpt  were  made  of  a 
warrant  given  by  Margaret^  and  the  reco- 
very was  entered  accordingly,  but  it  was 
allowed  to  be  amended. 


Th urban  v. 

Pantry. 
Pigot  171. 


160.  A  common  recovery  was  fuffered 
by  R.  Callow  and  Ux^  without  mentioning 
the  name  of  the  wife,  and  it  was  allowed 
to  be  amended. 


Mayre  v. 
Cou'.thaiJ. 
2  Black.  R. 
1230. 


i6r.  A  recovery  was  allowed  to  be 
amended,  by  changing  the  words  /iun  the 
wife  q(  Henry  Goodzvin  to  Elizabethy  in  con- 
formity to  a  fine  and  deed  to  lead  the 
ufes. 


Lord  and 
Biicoe. 
Barnes  24. 


162.  A  rule  was  made  abfolute  to  amend 
a  recovery  by  tranfpofing  the  names  of  the 
demandant   and    tenant    purfuant  to  the 

detd, 


deed,  making  a  tenant  io  iht  pr^iecipe  by 
the  recovery.  Bifccc  had  been  demandant, 
and  Lord  tenant ;  by  the  deed,  Lord  was  to 
be  demandant,  and  Bijcoe  tenant. 

163.  In  the  fame  manner,  where  a  mif- 
take  has  been  made  in  the  delcription  of 
the  eftates  intended  to  be  comprehended 
\n  a  recovery,  it  has  been  allowed  to  be 
amended. 


A   common  recovery  was  agreed  to  be    Skinner  r. 
fuffered  of  lands  in  Alphampton  and  Magna   Y\<yol\''u 
llermney^    in  the  county  of  EJfex ;    but  by 
miftake-the  fame  was  fuffered  of  lands  in 
/Alphampton  and  Lamar foj  and  it  was  or- 
dered to  be  amended. 

1 64.  A  common  recovery  was  agreed  to  be    wfilrwcll  v. 
fuffered  of  lands  in  Neiv  Church.  Lev'mzton.    ^^2'it;rs. 

"^  i-'lgOt    172. 

and  Msrjham ;  but  New  Church  was  totally 
omitted.  Upon  examining  the  deed  to  lead 
the  ufcs,  it  was  ordered  to  be  amended. 

16::.    A  common  recovery  was  agreed    !j!''?°'^f  Y* 

to   be  fuffered  of  two  meffuages  and  one    pj^oti-::. 

garden  in  London;   but  being  only  fuffered 

of  one    meffuage,    it   was  allowed   to  be 

amended* 

166.  The 


166.  The  pt'iccipe  and  writ  of  entry  in  a 
, .  ^  common   recovery    were    allowed   to   be 

Jenkinfon  v.  ,     ,     1         j  j-  ,  r   r  t 

Staples.  amended,   by  adding  the  names  of  leveral 

Praa.Rcg.      parifhcs  which  had  been  omitted. 

Henzellv.  1 67.  Thc  deed  to  lead  the  ufes  of  a  re- 

^^^^^\    T,       covery  mentioned  "all  the  vouchee's  lands 

2  Black.  R.  "' 

747.  "  in  Aldenhaiiiy  or  elfewhere,  in  the  county 

3  Wilf.  R.       <c  ^p  j^^f^  jj^  j-i^g  occupation  0^ Robert  God- 

"  dard.'*  Robert  Goddard  rented  one  en- 
tire hrva  of  the  vouchee  (all  fworn  to  be 
intended  to  pafs  by  the  recovery)  being 
principally  in  the  parifh  of  Aldenhamy  but 
part  thereof  lay  in  the  parifh  of  Merjljcim, 
which  was  not  known  to  the  parties  when 
the  recovery  was  fuffcred.  The  court, 
after  taking  a  day  to  confider  of  it,  allowed 
the  recovery  to  be  amended,  by  inferting 
the  word  Merfham. 

Vvatfcnv.  j53^  q^  ^l  motion  to  amend  a  recovery 

Cox.  . 

2  Black.  of  lands,  i^c.  in  the  town  of  Kingjlon  en 

k.  10,65.  Hull,   by  inferting  the  words  in  Myicn^  and 

the  words  and  county,   thereby  making  the 

defcription  of  the  lands  to  be  *'  in  Mytcn, 

*'  in  the  town  and  county  of  King/ion  upn 

«  Hiiiir 

The  deed  to  lead  the  ufts  defcribed  the 
parcels   to  be  fituaie   "  in  the  lordlliip  of 

<•'  Mytcn, 


*'  MytOTiy  in  the  county  of  York,  or  in  the 
"  town  and  county  of  Uully  lately  pur- 
**  chafed  of  Thomas  Yates T  And  it  was 
proved  by  affidavit,  that  one  William 
Crowle  purchafed  of  'J'homas  Yates  the  land 
intended  to  pafs,  being  in  the  townfhip  of 
Mytojii  in  the  town  and  county  of  Kingfton 
on  Hull,  and  in  1728  fettled  them  fuccef- 
fively  on  George  and  Richard  Crowle  in  tail : 
that  George  died  without  ilTue,  and  Richard 
being  then  tenant  in  tail,  and  having  no 
ot  her  lands  in  Kingjlcn  on  Hull,  did,  in 
1754,  fufFer  this  recovery.  The  court  di- 
rected notice  to  be  given  to  the  tenant,  and 
on  his  confenting  made  the  rule  abfoluce. 


o 


169.   A  recovery,  which  had  been  fuf-    Logglnand 

PuUen. 
Barne*  21. 


fured  nine  years  before,  was  ordered  to  be      ^  ^"' 


amended,  by  putting  the  word  Trw/,  the 
the  name  of  a  vill,  into  its  proper  place, 
according  to  the  deed  of  ufes.  'Yrid  had 
been  by  miftake  put  into  the  recovery  as 
an  advowfon,  not  as  a  vill  v/here  land  lay. 
It  was  objedled  againft  this  amendment, 
ift.  that  the  efVate  was  in  truflecs  at  the 
time  of  the  recovery,  and  confcquently,  the 
truflees  not  being  parties,  there  was  no 
good  tenant  to  the  fr,£cip«.  idly.  That 
the  lands  were  cudomary  tenure.  3dly. 
\  .  Thuc 


That  the  parties  who  fufFered  the  recovery 
were  volunteers. — 4thly,  That  the  wife  of 
Pidleny  the  vouchee,  was  dead,  and  a  reco- 
very could  not  then  be  fuffered  to  bar  the 
remainders. 

The  court  faid,  they  would  not  enter  in- 
to the  quellion,  whether  in  equity  recove- 
ries of  trufl  cflates  would  bar  legal  remain- 
ders, or  into  the  other  objeftions.  When 
the  recovery  was  amended,  valeat  quantum 
'valere  fotejl^  the  intention  of  che  parties  was 
the  foundation  for  the  amendment.  The 
tranfacftion  appeared  to  be  fair,  and  without 
fraud  or  collufion.  The  principle  upon 
which  they  went,  was  the  ftatute  8  lien,  6. 
to  amend  the  mifprifion  of  the  clerk.  A 
^pracipe  was  the  curfitor's  inftruflion  for  an 
original  writ.  A  deed  of  ufes  was  the 
clerk's  inftru(5tion  for  a  recovery.  The 
precipe  and  deed  were  the  things  to  amend 
byi  and  Mrs.  Fallen  being  dead,  an  amend- 
ment was  the  only  remedy  left. 

170.  The  court  will  not  grant  leave  ro 
amend  a  recovery  on  affidavit  only  i  it  muft 
appear  on  the  face  of  the  deed  to  lead  the 
ufes,  that  there  is  fufficient  ground  for 
an  amendment. 

In 


In  a  recovery,  a  farm   called  Wieffide^     Chap.  IX. 
otherwife  ThievijJjeady    was  delcribed  to  be       '      >-      * 
ficuated  in  the  foreft  of  Inglezvood,  in   the    "•  Bkck.- 
parifhes   of  Hejkii  in  the   Foreji,    and   St. 
Mary'Sf  Carlijle,  or   one   of  them,   in   the 
county  of  Cumberland.     It  was   afterwards 
difcovered  that  the  whole  of  the  faid  farm 
was  not  within  the  parilhes  o{  Hejkit  in  the 
Forefij  and  St.  Mary's^  Carlijle,  as  defcribed 
in  the  recovery  ;  but  that  part  of  it  was  in 
the    parilh  of    Lazonhyy    in     the    county 
of  Cumberland. — It  was  moved  to  amend 
the  recovery  by  infercing  the  words  "  the 
"  parifh  of  Lazonby'  on  an  affidavit  of  the 
owner  of  the  lands,  the  vouchee,  dating  as 
above,  and  that  he  meant  to  include  all  his 
eftates  in  the  county  of  Cumberland  in  the 
recovery,  and  that  he  did  not  know  when 
he  fufiered  the  recovery  that  any  part  of  the 
faid  farm  was  in  the  parifh  of  Lazonby. 

The  court  would  not  on  this  affidavit 
alone,  grant  leave  to  amend  -,  but  upon 
reading  the  deed  to  lead  the  ufes,  there  was 
found  the  following  claufe:  **  and  all  other 
"  the  eftates,  manors,  or  lordffiips,  meffij- 
"  ages,  lands,  tenements  and  hereditaments 
**  whatfoever,  fituate,  lying  and  being  in 
"  the  county  of  Cumberland."— This  was 
Vol.   II.  P  holdcn 


aio  Rcco\jei-fCi9l. 

Chap.  IX.     holden  by  the  court  Tufficient  to  warrant  an 
* — ^ — '      amendment,  as  it  appeared  on  the  face  of 

the  deed  itfelf,  and  the  rule  for  amendment 

was  made  abfolute. 

171.  No  amendment,  however,  will  be 
allowed  in  the  defcription  of  the  eflates 
comprehended  in  a  recovery,  where  the  re- 
covery, as  it  (lands,  has  lands  of  the  vouchee 
to  operate  upon. 

Aflon  V.  Thus   where    a   motion   was    made  to 

Baldwin.         amend  a  recovery,  by  ftriking  out  the  city 
2  Black.  ,    _    _  ,,        y.  >     .        °  ^. 

R.  8^4,  or  Lttchjieldy  and  inferting  the  county  ot 

Stafford^  with  other  confequential  amend- 
ments, wherefoever  the  names  of  the 
county  and  {heriff  occurred,  and  alfo  by  in- 
ferting Longden  (the  name  of  a  vill)  after 
Abnally  another  vill  named  in  the  recovery. 

The  court  obferved,  that  it  was  a  grofs 
miftake  in  the  attorney  concerned  in  fuing 
out  only  one  recovery  inftead  of  two,  and 
that  they  would  willingly  give  the  parties 
all  the  afliftance  they  legally  could  to  efFcft 
their  evident  intent,  but  it  was  beyond  their 
power.  In  the  cafes  of  amendments  which 
had  been  cited,  the  party  had  no  eftate  in 
the  vill,  or  county,  ftruck  ours  therefore, 

qiicad 


quoad  hoc,  the  recovery  had  no  operation ;  Chap.  IX, 
but  the  prefent  application  was,  to  a;irMl  a  '^  *'~~'- 
valid  r  c(wery  in  the  citv  o:  Litchfield, 
which  had  operated  upon  lands  therein  for 
near  forty  years,  and  to  fubftit  ite  in  it:  ftv^sd 
a  recovery  in  the  county  o(  Stafford,  The 
motion  was  refufed. 

172.  Where  there  has  been  a  miftake  of 
the  clerk  in  the  words  of  the  judgment,  the 
court  has  ordered  it  to  be  amended. 

Thus  there  arc  two  inftances  v/here,  up-  Barnes  2d; 
on  motion  to  amend  a  recovery,  by  ftriking  22. 
out  the  words  it  is  adjudged,  and  inferting 
the  words  it  is  conftderedy  the  court  have 
ordered  it  to  be  done,  as  fuch  an  amend- 
ment related  to  the  a6t  of  the  court  in  gild- 
ing judgment. 

173.  Amendments  are  alfo  allowed  in 
the  writ  of  feifin,  and  the  return  thereof. 

Thus  where  a  writ  of  feifin  was  rightly    Wilton  and 
direfted  to  the  fheriffs  of  the  city  of  Tcrky    ^^^'■^^'^» 

'  '     Ljnines  23. 

but  not  returned  in  the  name  of  any  fi:eriiT,    Watfon  and 
though  a  miftaken  return   in  the  finonlar    ^  ^^!^''T' 
inftead  of  the  plural  number  was  indorsed 
on  the  writ.     The  prayer  of  feifin  and  re- 
P  2  turn 


turn  of  the  writ  were  ordered  to  be  firfl 
amended,  and  then  the  roll  and  exempli- 
fication accordingly. 

174.  No  amendment  is  allowed  in  a 
common  recovery,  unlefs  there  is  an  evi- 
dent miftake  of  the  clerk,  or  fomething  to 
annend  by. 

Thus   in  the  cafe  of  IVynne  and  Wynne, 
Ante  f.  sj,      ^^  application  was   made  to  the  court  of 

Barnes  17  >  •  '  1     1  />         j 

Common  Pleas  to  amend  the  tejte  and  re- 
turn of  the  writ  of  entry,  and  a  rule  to 
Ihcw  caufe.  The  court,  after  hearing 
counfcl  on  both  fides,  and  confideration, 
was  of  opinion,  that  all  amendments  mud 
be  confident  with  the  rules  of  law,  and 
there  mud  be  fomething  to  amend  by.  In 
this  cafe  the  vouchees  by  law  could  not 
appear  until  the  return  day  of  the  writ  of 
fummons,  and  the  power  of  attorney  given 
by  AUihea  to  appear  on  that  day  was  re- 
voked by  her  death  in  the  intermediate 
time.  By  the  ftatute  8  Hen.  6.  original 
writs  are  amendable,  if  wrong,  by  mifprifion 
of  the  clerk,  or  where  there  is  any  thing 
to  amend  by.  Here  was  no  mifprifion  of 
the  clerk,  the  writ  was  made  agreeable 
to  his  inflru6lions,  and  there  was  nothing 
to  amend  by;  the  amendment  prayed  is  to 

amend 


amend  in  the  firfl:  inftance.     The  rule  was      v    ^^'     / 
difcharged. 

175.  By  the  ilatute  23  Eliz.  r.  3./.  10. 
\i  is  enabled,  that  no  recovery  fuffcred  be- 
fore that  aifb,  which  fhall  be  exemplified 
under  the  great  feal,  fball,  after  fuch  ex- 
emplification, be  in  any  wife  amended. 
And  by  the  Ilatute  -27  Eliz.  c.  9./.  10.  no 
recovery  fuffered  before  that  aft,  which 
fhall  be  exemplified  under  any  judicial  feal 
of  any  of  the  fhires  of  Walesy  or  the  town 
or  county  of  Haverfordwefty  or  under  the 
feal  of  any  of  the  counties  Palatine,  Hull, 
after  luch  exemplification,  be  in  any  wife 
amended. 
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CHAPTER    X. 

Of  the  Operation  of  a  Common  Re* 
covery  in  barring  Eftates  tail,  Re- 
mainders and  Reverfions. 

176..  nr'  HE  variety  of  inconveniences 
I.  which  were  produced  by  the 
ftatute  de  donisy  and  the  impofiibility  of  ob- 
taining a  parliamentary  repeal  of  it,  have 
been  dated  in  the  firft  chapter  of  this  eflay, 

Thefe  circumftances  induced  the  judges 
to  adopt  every  poHible  means  of  evading 
and  invalidating  its  effedt  j  but  the  progrefs 
was  gradual  and  it  was  a  long  time  before 
ic  was  compleately  efFefted. 

177.  The  firft  rule  which  the  judges 
adopted  on  this  fubject  was,  that  the  ifTue 
i.\  tail  could  not  avoid  the  alienation  of  his 
anceftor,  provided  the  iflue  was  left  a  re- 
compence  in  value  by  his  anceftor  ^  for  the 
cftate  tail  v/hich  he  had  alienated. 


Thus^ 


Thus,  it  was  determined  very  foon  after 
the  ftatute  de  do'nisj  that  if  a  tenant  in  tail    j,^"^^^^ 
loft  his  eftate  tail,  and  recovered  ever  in    b. 
value  ;  fuch  recovery  in  value  was  a  good    ^Bhck.Cora. 
bar  to  the  eftate  tail,  becaufe  the  iflue  was 
not  prejudiced. 


303- 


178.  It  was  alfo  deternnined  upon  the   Litt.  f.  712. 
fame  principle,  that  a  lineal  warranty,  with    ^'^^  749" 
aflets,   was  a  good  bar  to  the  iflue  in  tail.    1  iniL  393.  b. 
However,  Sir  Edward  Coke  obferves,  that    lo^ep.  37.b. 
if  a  tenant  in  tail,  aliened  with  warranty, 

leaving  aflets  to  defcend,  and  the  ifllie  in 
tail  aliened  the  afl"ets,  and  died,  the  ifiTue 
of  that  iflue  fliould  recover  the  eftate  tail, 
becaufe  the  lineal  warranty  defcended  to 
him  ivithout  aflets,  which  fliews  that  the 
iflue  in  tail  could  not  be  barred,  unlefs  he 
had  a  full  recompence  in  value. 

179.  The  rule,  that  the  iflfue  in  tail 
could  not  avoid  the  alienation  of  his  an- 
ceftor,  provided  he  had  a  recompence  in 
value,  was  ftill  farther  extended,  by  a  de- 
cifion  of  the  judges,,  in  44  Edw.  3.  by 
v/hich  it  was  determined,  that  if  tenant  in 
tail  granted  a  rent- charge  in  confideraticn 
of  a  releafe  of  right,  to  a  perfon  who  had  a 
prior  right  to  the  eftate,  fuch  a  grant  fliould 
bind  the  iflfue  in  tail,  becaufe  it  was  made 
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Ch.ip.  x.  '    for  his  benefit,  and  the  eftate  tail  defcended 
""^        to  him  as  a  recompence  for  the  grant. 

Oilavian  Thus,  where  a  perfon  brought  a  reple- 

Lumbard's       ^-^^    f^^   ^^j^j^^^  j^j^   ^^^^j^^    ^j^^   defendant 

4f  Ed.  3.  avowed,  for  that  one  Nicholas  was  feifed  in 
^^ar  00-  j.^;j  Q^  jj^g  manor  of  B.  and  had  iflue  John 
2ReevesJ36.  and  Joan;  Nicholas  d\tdy  Joi^;/ being  then 
in  Ireland;  Joan^  the  daughter,  entered, 
and  died  feifed,  leaving  ifTue  a  fon,  named 
Nicholas  J  who  entered  i  Jobiy  the  fon,  hav- 
ing returned  from  Ireland^  fued  for  the  land, 
but  agreed  to  releafe  all  his  right  to  the 
eftate  tail  to  his  nephew,  Nicholas,  in  con- 
fideration  of  a  grant  from  Nicholas^  of  a 
rent  of  20/.  per  antiumy  with  power  of  dif- 
trefs.  This  rent  being  afterwards  in  ar- 
rear,  a  diftrefs  and  avowry,  were  made  on 
the|lands  charged,  which  were  then  in  the 
pofTeflion  of  the  ifiue  of  Nicholas.  The 
court  was  of  opinion,  that  as  Nicholas,  who 
was  tenant  in  tail,  granted  this  rent  in  con- 
fideration  of  a  releafe  of  right  from  JohH, 
who  was  really  intitled  to  the  eftate  tail; 
the  grant  was  good,  and  fufficient  to  bind 
his  ifTue  in  tail,  becaufe  the  eftate  tail  de- 
fcended to  them  as  a  recompence  for  this 
rent. 

18?.  In 
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1 80.  In  the  preceding  modes  of  barring 
eftates  tail,  it  may  be  obferved,  that  the 
recompence  in  value,  which  defcended  to 
the  iflue  in  tail,  was  a  real  and  bona  fide  re- 
compence. But  in  12  Edw.  4.  a  cafe 
arofe  in  which  the  judges  carried  this  prin- 
ciple to  a  much  greater  length,  and  deter- 
mined, that  a  nominal  and  fidlitious  re- 
compence, defcending  to  the  iffue  in  tail, 
iliould  be  an  efFeftual  bar,  not  only  to  the 
iflue  in  tail,  but  alfo  to  all  perfons  in  re- 
mainder or  reverfion ;  and  as  the  validity 
of  recoveries  depends  even  at  this  day  on 
the  authority  and  principles  laid  down  in 
chat  cafe,  it  will  be  proper  to  ftate  it  at  full 
length. 

181.  /.  B.   being  feifed   in   fee  of  the    Taltarum's 
lands  in  queftion,  eave  them  to  one  IVil-      ^v'  '^ 

T  '    t3  4,  Year 

Ham  Smith,  to  hold  to  him  and  the  heirs  of  Book,  14. 19. 

his  body,  by  force  of  which  he  was  feifed. 

JVilliam  Smith  (^\tdi  leaving  Humphrey  his  Nqi^p   i' 

eldeft  fon,  on  whom  thofe  lands  dcfcendtd,  Bro.  Abr.  tit. 

who  entered,   and  was   feifed  per  fcrmam    ^^^'^^"y  '" 
'  ^      •'  value,  19. 

doni.  Humphrey  enfeoffed  one  "Tregos  of 
the  faid  lands  in  fee,  who  rendered  them 
to  the  faid  Humphrey  and  Jane  his  wife, 
and  to  the  heirs  of  their  two  bodies,  re- 
mainder in  fee  to  the  faid  Humphrey^  by 

force 
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Chap.  X,  force  of  which  they  were  feifed.  Some 
time  afterwards  "Jane  dievl,  on  which  Uum- 
phrey  became  fole  feifed  of  the  faid  lands 
in  tail ;  and  being  thus  feiCed,  one  Taltarum 
brought  a  writ  of  right  againft  Hujnphrey, 
and  counted  of  his  poflciTion  againft  him. 
Humphrey  made  defence,  and  vouched  to 
warranty  one  R.  King,  who  entered  into 
the  warranty,  and  joined  the  mife  on  the 
mere  right;  afterwards  R.  King,  the  vou- 
chee made  default,  and  departed  in  con- 
tempt of  the  court;  in  confequence  of 
which,  final  judgement  was  given,  that 
the  demandant  laltarum  fhould  recover  thei 
lands  in  queftion  againft  Humphreyy  andj 
that  Humphrey  fliould  recover  lands  of. 
equal  value  of  R,  King,  the  vouchee ; 
Ihrmphrey  afterwards  died,  without  leaving 
heirs  of  his  body,  and  the  queftion  was, 
whether  Richard  the  brother  of  Humphrey 
who  was  heir  in  tail  to  thofe  lands,  ftioul4 
be  barred  bv  this  recovery  ? 

It  was  determined  by  all  the  judges, 
that  the  cftate  tail  was  not  barred  by  this 
recovery,  becaufe  the  tenant  in  tail  was  not 
fc^ifed  of  the  eftace  tail  at  the  time  of  the 
recovery,  but  of  another  eftate;  and  as  the 
recovery   in  value  goes  according  to  the 

eftate 


eftate  whereof  the  tenant  was  feifcd  at  the 
time  of  the  recovery,  and  not  in  recom- 
pence  of  the  eftate  he  had  not,  the  iffue  in 
tail  could  have  no  recooipence  in  this  cafe, 
and  therefore  was  not  barred  by  the  reco- 
very. 


It  is  obfervable,  that  this  cafe  was  con-  ^h°^  9- 
dufled  with  a  good  deal  of  art ;  foratfirft  l^d,  * 
fight  the  decifion  feenns  to  be  againft  the 
validity  of  a  common  recovery,  in  barring 
eftates  tail,  but  from  the  arguments  of  the 
judges  it  appeared  they  were  all  of  opinion, 
that  if  the  tenant  in  tail  had  been  actually 
feifed  of  the  eftate  tail  at  the  time  of  the 
recovery,  the  recompence  in  value  would 
then  have  defcended  in  lieu  of  the  eftate 
tail,  and  therefore  the  iffue  in  tail  would 
jiave  been  barred. 

All  the  writers  on  our  law  have  dated 
the  sera  of  common  recoveries  from  this 
decifion,  although  the  preceding  cafes  ftiew, 
that  fo  early  as  the  reign  of  Edward  3.  the 
judges  were  extremely  well  inclined  to  give 
tenants  in  tail  every  affiftance  for  enabling 
them  to  unfetter  their  eftates. 

I  182.  It 


182.  It  is  evident  from  this  cafe,  that 
the  realon  on  which  the  judges  grounded 
their  original  determination,  that  a  ccm- 
mon  recovery  was  a  good  bar  to  an  eftatc 
tail,  was,  becaufe  the  iflue  in  tail  had  a  re- 
compence  in  value,  either  real  or  fiflitious, 
for  tlie  eftate  tail  which  was  recovered  j  but 
as  feverai  cafes  arofe  in  which  the  recom- 
pence  in  value  could  not  polTibly  extend  to 
all  the  eftates  which  were  barred,  the  judges 
have  at  different  times  exerted  their  inge- 
nuity in  inventing  other  rcafons  to  fupport 
the  validity  of  corpmon  recoveries. 


»Ltv.  29.  Thus,  in  the  cafe  oiUudJon  v.  Benfofij  in 

Frecm.  363.     ^-^^^  ^^  ^.^^   ^^  L^^j  Chief  Juftice  Hale 

is  reported  to  have  faid  :  "  the  recompence 
"  of  the  value  is  the  reafon  of  the  bar  by 
"  common  recoveries,  as  to  the  iflue  in 
"  tail }  but  not  the  reafon  why  it  bars,  as 
"  to  him  in  remainder  or  reverfion.  But 
"  the  reafon  in  this  cafe  is,  becaufe  the  re- 
"  coveror,  in  fuppoHtion  of  law,  is  in  of 
**  the  eftate  tail,  and  that  in  judgment  of 
"  law  hasftill  continuance;  as  at  Common 
"  Law,  the  donee,  pojl  prolem  Jufcitatam, 
"  might  have  aliened  and  barred  the  donor  j 
"  and  a  common  recovery  is,  as  it  were,  a 
"  conveyance  excepted  out  of  the  flatute 

*'  di 


"  de  donisy  and  the  recoveror  is  in  of  the 
"  eftate  which  the  donee  had  ;  but  the  iirue 
"  in  tail  is  barred  to  claim  it,  in  refped:  of 
"  a  iiippofed  recompence  by  the  reco- 
"  very.'* 


183.  In  Mr.  Ratclije's  cafe,  v^hich  was  i  Stra.  289. 
argued  before  the  Lords  Delegates  6  Geo. 
I.  Mr.  Baron  Mountague  obi'trves  that  the 
words  of  Sir  M.  Hale  refpedting  recoveries 
had  been  cited,  and  faid,  "  I  never  found 
**  my  opinion  on  the  di5fums  of  reporters, 
**  in  which  they  are  very  apt  to  miftake  the 
"  words  and  fenfe  of  the  judges  from  whom 
"  they  take  them  j  and  fo  it  feems  to  be  in 
"  that  cafe.  Lord  Hale  is  there  reported 
"  to  have  faid,  that  the  recompence  in  va- 
"  luc  is  not  the  reafon  why  common  re- 
**  coveries  are  bars  to  the  remainder-men, 
"  but  becaufe  thofe  are  conveyances  ex- 
"  cepted  out  of  the  ftatute  ^«?  donis.  But 
"  it  is  the  text  of  Z./V/./.  668.  that  if  tenant 
'*  in  tail  fuffered  a  feigned  recovery,  the 
"  iflue  might  falfify  it  in  3.formedon.  This 
"  fhews  that  at  Common  Law  fuch  reco- 
"  veries  as  we  now  make  ufe  of  to  bar 
*'  eftates  were  not  known;  and  therefore  it 
"  would  have  been  ridiculous  in  the  ftacute 
**  de  donis    to  have  excepted    recoveries, 

"  fincc 


Chap.  X.  "  ^i"f^c  common  recoveries  were  not  ufed, 
* — ^ — '  "  and  recoveries  on  good  title  could  not 
*^  be  imagined  to  be  included.  If  iflue  was 
"  taken  on  the  diftifin  alledged  in  the  writ 
"  of  entry,  and  found  for  the  demandant, 
**  and  fo  the  recovery  on  a  point  tried; 
**  this  at  common  lavf  would  bar  the  iflue, 
*^  there  lying  an  attitr.t  againft  the  jury ; 
'  *'  though  where  it  was  bj^  default,  it  would 
"  not.  But  afterwards  another  middle  way 
"  was  found  out  and  favoured  by  the 
"judges,  to  prevent  the  inconvenience  of 
**  perpetuities;  and  that  was,  where  the 
<*  tenant  in  tail  appeared  and  vouched  over, 
"  and  the  vouchee  made  default,  and  fo 
"  there  was  a  judgment  for  a  recompence 
"  to  one,  and  for  the  lands  demanded  to 
**  the  other.  This  judgment,  though  by 
Salk.  ^63.  cc  default,  and  without  illiie  tried,  was  held 
"  a  bar,  on  account  of  the  recompence 
**  in  value." 

1 84,  It  is  extremely  clear,  from  what 
has  been  premifed,  that  the  efrcft  and  va- 
lidity of  common  rcfcoveries  cannot  be  fup- 
ported  by  any  of  the  maxims  or  principles 
of  the  common  law,  but  tiiat  they  are,  a 
fufio  jurisj  adopted  for  the  purpofe  of  de- 
ftroying  that  fpecies  of  perpetuity  which 

wai 


I  Burr.  115- 


was  created  by  the  ftatute  de  donis  j  and  the 

numerous  advantages  which  arofe  from  the 

decifion  of  the  court,  in  «2  Edw.  4.  was  a 

fufficient  juflification  of  it  {a).     Befides, 

common  recoveries  have  now  continued  fo    r^^'i, 

leit,  }53- 

long,  and   their  utility   is  fo  fully  under-    1  Bla.R.  254. 
underftood,  that  the  determination  of  the 
judges  in  'Taltarum's  cafe,  fo  far  from  be- 
ing confidered  as  an  unwarrantable  ftretch 
of  their  authority,  mull  on  the  contrary  be 


[a)  Lord  Chief  Juftice  Willes,  in  delivering  the 
opinion  of  all  the  judges,  in  the  cafe  of  Mculin,  v. 
Strachan,  faid,  "  We  think  common  recoveries  are 
"  common  aflurances  with  theconfent  of  the  parties, 
*'  and  are  not  to  be  compared  to  a  judgment  or  pro- 
*'  ceeding  in  any  other  real  adtion  :  ift,  Bccaufe  now, 
"  by  long  cuftom  and  ufage,  they  are  become  com- 
"  men  afTiirances ;  2d,  becaufe  they  are  fuffered  by 
*•  the  confent  of  the  parties,  and  a  remainder  can  be 
*'  barred  upon  no  other  principle  but  this,  that  a  com- 
*'  mon  recovery  is  a  common  aflurance.  Mr.  Piact, 
•'  who  was  as  able  a  conveyancer  as  any  man  of  the 
"  profefllon,  has  confounded  himfelf,  and  tvtry  body 
*'  elfe  who  reads  his  book,  by  endeavouring  to  give 
"  reafons  for,  and  explain  common  recoveries.  I  only 
*'  fay  this  to  fhevv,  that  when  men  attempt  to  give  rea- 
"  fons  for  common  recoveries,  they  run  into  abfurdi- 
"  ties,  and  the  whole  of  what  they  fay  is  unintelligible 
"jargon,  and  learned  nonfenfe.  1  Wiljon  R.  73. 
"  Vide  1  Bun,  115. 

acknowledged 


acknowledged  to  have  been  a  meafure  of 
great  public  utility,  and  from  which  this 
country  has  derived  infinite  advantage. 


A  Rrcozery  is        jg^^  g^,t  whatever  were  the  reafons  on 

a  ^ood  Bar  to 

„n  Ejlate  which  the  validity  of  common  recoveries 

'^"'^-  was  originally  founded,  it  may  now  be  laid 

down  as  a  certain  maxim,  or  rule  of  law, 
which  has  prevailed  for  many  centuries, 
that  a  common  recovery  is  a  common  af- 
iiirance,  whereby  all  tenants  in  tail  are  en- 
abled, by  purfuing  the  proper  form  of  this 
afilirance,  to  bar  their  eftates  tail:  And  in 
loRep.  37-  Mary  Portington^s  cafe,  ii  Jac.  i.  it  was 
determined  by  all  the  judges,  that  judg- 
ment given  againft  tenant  in  tail  with 
voucher,  and  recompence  in  value,  would 
bind  the  eftate  tail,  notwithftanding  the 
ftatute  de  donis  (onditionalibusy  whether  the 
recovery  was  upon  good  title,  or  not;  and 
that  the  judgment  given  in  fuch  a  cafe,  for 
the  tenant  in  tail  to  have  in  value,  would 
bind  the  eftate  tail,  although  no  recom- 
pence was  had  (a). 

1 86.    A  com- 


{a)  The  following  paflage  iliews  how  Urorgly  the 
judges  have  always  fiipportcd  common  recoveries. 
*'  Ac   the  Parliament  held   in    the  reign  of  the  late 

<'  Queen 

4 


186.  A  common  recovery  is  a  good  bar 
to  the  iflue  in  tai],  although  the  tenant  in 
tail  dies  before  the  recovery  is  executed. 


Thus   where  a  tenant  in  tail  fuffered  a    shelly's 
common   recovery,  and  died  on  the  fame    Cafe,  i  Rep. 
day,  before  the  court  had  awarded  a  writ    ^I'j  b.  Dyer 
of  habere  facias  Jeifinam -y    and   it    being    35»P^'^^' 
doubted  whether  execution  might  be  fued 
again  ft  the  iflue  in  tail,  the  majority  of  all 
the  judges  were  of  opinion,  that  execution 
might  be  fued  againft  the  iflue  in  tail  j   for 
the  right  of  the  eftate  tail  was  bound  by 
the  judgment  given  againft  the  tenant  in 


*'  Queen  Elizabeth,  In  the  great  cafe  between  y.  Va- 
**  non  and  Sir  Edward  Herbert,  which  was  argued  by 
"learned  counfel  before  the  Lords  in  Parliament; 
'•  there  Hoard,  an  utter  barrifter  of  counfel,  with 
*'  Version  (who  was  barred  by  a  common  recovery) 
*'  raftilyand  with  great  ill-wiJI,  inveighed  againftcom- 
*'  mon  recoveries,  not  knowing  thereafon  and  foun- 
•'  dation  of  them  ;  who  was  with  great  gravity  and 
*•  fome  (harpnefs  reproved  by  Sir  James  Dyer,  then 
**  Chief  Juftice  of  the  Common  Pleas,  who  faid,  he 
•'  was  not  worthy  to  be  of  'the  profeflion  of  the  law, 
*'  who  durft  fpeak  againft  common  recoveries,  which 
•'  were  the  finews  of  affurances  of  inheritances,  and 
"  founded  upon  great  reafon  and  authority."  19 
Rep.  40.  a. 

Vol.  II,  Q  tail. 


226  Rccotjerfeie?. 

Chap.  X.     tail,  and  the  judgment  over  to  recover  la 
^^'^^^"^^      value,   becaule   common   recoveries   were 
ilnll.36i.b.  common  affurances  of  land.      But  if  a  re- 
covery be  againft  tenant!  n  tail  upon  a  falfc 
title,   who  dies  before  execution,  in  si/cire 
facias  againft   the   iflue  in   tail,  he    may 
avoid  it. 

b.  136.3.  187.   If  a  tenant  in  tail  is  difleifed,   and 

Litt.  i.  649.     rcieafes  to  the  difleifor,  the  eftate  tail  is  in 

abeyance  :   yet  the  tenant  in  tail  may  fuf- 

fer  a  common  recovery,  which  will  bar  the 

eftate  tail,  the  remainders,  and  reverfion. 

Herbert  v.  188.  If  a  tenant  in  tail  levies  a  fine  with 

JJinion, 

Roil.  Rep.       proclamations,     and   afterwards  fufFcrs   2 

^^3-  common  recovery,  although  the  eftate  tail 

Poph.  loo.  ^  ° 

was  deftroyed  by  the  fine,  yet  ftill  the  re- 
covery will  bar  the  remainders  arid  rever- 
fion depending  on  the  eftate  tail. 

The  reafon  ufually  given  for  this  deter- 
mination is,  that  when  the  tenant  in  tail  is 
vouched,  and  comes  in  upon  the  voucher, 
he  comes  in  of  all  the  eftates  which  were 
ever  in  him  ;  and  as  the  eftate  tail  was 
2Roll,  Abr.  once  in  him,  it  is  therefore  barred.  Roll, 
^94-  in  his  abridgement  of  this  cafe,  fays,   the 

reafon  of  the  determination  is,  becaufe  a 
common  recovery  is  a  common  afllirance. 

It 


It  has  alfo  been  faid,  that  the  tenant  In 
tail,    after  levying  a  fine  with  proclama-    ^.  ^^j^'^  ^g 
tions,  has  ftill  &/cintilla  juris  in  him,  which 
enables  hini  to  bar  the  remainders, 

189.  In  cafe  a  tenant  in  tail  levies  a  fine, 
and  then  dies,  leaving  iffue,  it  feems  to  be 
a  doubtful  point,  whether  fuch  iflue,  by- 
being  vouched  in  a  common  recovery,  can  . 
bar  the  remainders  and  reverfion  depend-< 
ing  on  the  eftate  tail.  No  cafe  of  snis 
kind  has,  I  believe,  ever  been  judicially 
determined  j  but  it  is  highly  probable,  that 
if  a  cafe  of  this  nature  arofe^  the  judges 
would  determine,  that  the  remainders  de~  2  Atk.  201, 
pending  on  fuch  an  eftate  might  be  barred 
by  a  common  recovery,  in  which  the  iflue 
in  tail  was  vouched ;  for  otherwife  fuch 
remainders  and  reverfion  mufl:  continue  to 
fubfift  as  a  future  eftate  or  intereft,  to  take 
efFed  in  pofleflion  upon  the  remote  event 
of  a  general  failure  of  iflue  of  the  tenant  in 
tail,  incapable  of  being  barred  or  deftroyed 
by  any  means  whatfoever.  This  would  be 
a  perpetuity  to  a  greater  degree  than  what 
is  allowed  by  our  law,  or  ftiould  be  per- 
mitted in  any  commercial  country. 

CL2  It 


lElecoijetfciEf. 

It  may  alfo  be  obferved,  that  if  a  tenant 
in  tail  after  levying  a  fine  has  ftill  in  hina  a 
Jcintilla  juris  fufficient  to  enable  him  to 
fufFer  a  common  recovery,  l\\2ii Jcintilla  juris 
defcends  on  his  death  to  the  ilTuc  in  tail, 
and  therefore  they  are  as  well  enabled  to 
fuffer  a  common  recovery,  as  their  ancef- 
tor  was. 


Roll's  Abr.  ipo.   It  has  been  determined,  that  if  a 

Godb.  218.      tenant  in  tail  be  attainted  of  treafon,  and 

1  Keb.  30.      afterwards  fufFers  a  common  recovery,   it 

^^  '  will  not  deftroy  the  remainder  or  reverfion, 

becaufe  a  perfon  attainted  is  not  capable  of 

taking  any  thing  but  for  the  benefit  of  the 

king,  and  confequently  the  recompence  in 

value  muft  go  to  the  king ;  fo  that  the 

perfon  in  remainder  can  have  no  benefit 

from   it,    and   therefore    is   not   barred  : 

befides,  recoveries  being  common  afTur- 

ances,  the  recovery  of  a  perfon  attainted 

muft  be  void  in  the  fame  manner  as  any 

other  conveyance  of  his  would  have  been. 

P.  73.  Mr.  Pigot,  however,  fecms  to  think,  that 

there  is  fuch  z  Jcintilla  juris  in  the  tenant  in 
tail,  after  an  attainder ;  that  by  a  common 
recovery  he  may  bar  his  iffue,  the  remain- 
ders and  reverfion  j  for  if  the  king  fhould 

pardon 


Eecoljeticjef. 

pardon  the  party,  and  reftore  the  land,  he 
might  bar  the  entail,  although  the  attainder 
remained  in  force. 


191.   An   erroneous   recovery  fufFered  iinft.349.b; 

by  a  tenant  in  tail  will  bar  his  iflue  as  long  3  ^^P-  3  a- 

.  .     >.  ioRep.38.a. 

as  It  continues  in  force. 


192.  If  a  tenant  in  tail  covenants  to  ftand 
feifed  to  the  ufe  of  himfeJf  for  life,  with 
remainder  to  his  fon  in  tail,  and  afterwards 
fufFers  a  common  recovery,  with  fingle 
voucher,  to  other  ufes  in  fee,  the  recovery 
is  good  i  for  where  a  tenant  in  tail  cove- 
nants to  ftand  feifed  to  the  ufe  of  himfelf 
for  life,  remainder  to  his  ilTue  in  tail,  it  is 
abfolutely  void,  and  does  not  alter  the 
cftate. 


Machlll  V. 
Clerk.  Com. 
Rep.  119. 
Sa!keld,6i9 
Rep.  temp. 
Holt,  615. 
Cro.EIiz. 
471. 


193.  By  the  ftatute  14  Eliz.  c,  8.  which 
has  been  ftated  in  a  former  chapter,  all  re- 
coveries fuffered  by  tenants  for  life  arc  de- 
clared void  J  but  there  is  a  provifo  in  that 
a(5t,  declaring  that  it  fhall  not  extend  to 
recoveries  where  the  precipe  is  brought 
againft  the  tenant  for  life,  and  the  perfon 
next  in  remainder  in  tail  is  vouched  j  for 
in  fuch  cafe  the  recovery  is  good. 


Ante  f.  130. 


0,3 


Thus, 


23^  Eccotjerfejaf. 

Chap.  X.  Thus,  where  J.  being  tenant  for  life, 

'"^"'^^        with  remainder  to  her  Ion  in  tail,  a  precipe 

Jenning's        was   brought  againft  ^.  who  vouched  the 

jpRcpUs-  ^*^"*  ^'*^°  vouched  over  the  common 
vouchee,  by  which  means  a  common  reco- 
very was  fuffered.  All  the  judges  were  of 
opinion,  that  the  recovery  was  good,  and 
not  within  the  ftatutc  of  14  Eliz.  c.  8.  and 
that  the  ellate  tail,  and  the  remainders  and 
reverfion,  were  well  barred. 

194.  If  a  precipe  is  brought  againft  a 
tenant  in  tail  and  his  wife,  where  the  huf- 
band  is  fole  feifed  and  the  wife  has  nothing, 
and  they  both  vouch  over  in  the  ufual 
manner,  it  will  bar  the  eftate  tail. 

Eare  v.  Thus  where  John  Trevilianj   being  te^ 

p"cnvd  C14      "^"'-  ^"  ^^^'»  fuffered  a  common  recovery, 

18  Vin.  Ab.    in  which  he  and  his  wife  vouched  over  the 

^■'^*  common  vouchee.     It  was  objected,  that 

the  recovery  was  not  efiPedual  to  bar  the 

eftate  tail,  becaufe  the  wife  was  named  in 

the  ^r^a^i?  as  joint  tenant  with  her  hufband, 

and  appeared  and  vouched  as  joint  tenant; 

and  the  vouchee  entered  into  the  warranty, 

admitting  that    he  ought  to   warrant   to 

them,  whereby  he  alfo  admitted  that  the 

wife  had  an  eftate  in  the  tenancy,  and  had 

caufe 


caufe  to  vouch  j  and  as  fhe  ought  to  have  chap.  X. 
the  recompence  in  value  by  conclufion,  "^ — ^^"^ 
there  was  thefefore  no  reafon  why  the  ifllie 
in  tail  fhould  be  barred  ^  for  the  reafon 
that  an  cftate  tail  is  allowed  to  be  barred 
by  a  common  recovery  is,  on  account  of 
the  recompence  in  value,  which  is,  or  by 
potTibility  may  be  rendered  ;  and  if  the 
wife  was  entitled  to  the  recompence  in 
value,  and  not  the  iflue  in  tail,  then  there 
was  no  reafon  why  the  iffue  fhould  be 
barred.  But  the  judges  were  unanimoufly 
of  opinion,  that  in  this  cafe  the  eftate  tail 
was  barred,  for  it  was  exprefsly  found  by 
the  verdid,  that  the  wife  had  nothing  in 
the  tenements  at  the  time  of  the  recovery, 
but  that  the  hufband  was  fole  feifcd  in  tail ; 
and  as  he  alone  loft  the  tenancy,  the  re- 
compence fhould  go  to  him,  and  fhould 
be  of  the  like  eftate  with  that  he  had 
!oft. 

195.  If  a  precipe  be  brought  againft  a 
tenant  for  life  and  the  remainder  man 
jointly,  and  they  vouch  over,  fuch  a  reco- 
very has  been  determined  to  be  no  bar  to 
the  cftate  tail. 

0^4  Thus 


Thus  where  a  perfon  was  tenant  Tor  life, 
with  remainder  to  his  eldeft  fun  in  tail,  and 
Leech  v.  ^  pr^dpe  was  brought  againft  the  father  and 

Cole,  fon  jointly,  who  vouched  over  the  connmon 

2  Roll's  Abr!    vouchee.     It   was    held    by   three  judges 
495-  againft  one,   that  the  eftate  tail  of  the  fon 

^  ^P-  •  •  ^2S  not  baraed  by  the  recovery  j  for  the 
lands  recovered  in  value  muft  go  in  the 
fame  manner  in  which  the  eftate  that  was 
loft  would  have  gone  ;  whereas,  in  the  pre- 
fent  cafe,  there  being  a  joint  prd;cipe 
brought  againft  the  tenant  for  life  and  the 
perfon  in  remainder,  they  muft  be  fuppof- 
ed  to  be  joint  tenants,  and  the  judgment 
muft  be  accordingly  J  that  as  the  reafon 
"why  a  recovery  bars  an  eftate  tail  is  on  ac- 
count of  the  recovery  in  value,  and  as  it 
cannot  be  averred  that  the  lands  recovered 
in  value  fliall  go  in  any  other  manner  than 
that  which  is  ftated  in  the  record,  it  follows, 
that  the  iflue  in  tail  can  have  no  recom- 
pence. 

F.  37.  Mr.  Pigot  obferves,  that  thefe   reafons 

favour  of  a  wonderful  fubtility;  and  that 
althou<2:h  no  man  would  venture  to  fuffer  a 
recovery  in  this  manner,  yet  that  if  a  ques- 
tion of  this  kind  was  now  agitated,  thefe 
diftinftions  would  not  be  fo  eafily  admitted 

3  0^3 


of,  fince  the  courts  of  law  adopt  every 
mode  of  fupporting  common  recoveries,  as 
aflurances  commonly  ufj^d  for  the  convey- 
ance of  eftatcs.  And  in  the  cafe  of  Page 
and  Haywardy  the  judges  feem  to  have  2  Salk.  570. 
been  of  opinion,  that  a  recovery  of  this 
kind  would  bar  an  eltate  tail. 

196.  In  that  cafe  a  tenant  in  tail  and  the    Pagev.Hay- 

perfon  in  remainder  joined   in  making  a   ^.^    •     , 
*  JO        rigot  176. 

tenant  to  the  precipe,  who  vouched  them    z  Salk.  570. 

jointly,  and  they  in  the  fame  manner  vouch-  ^p-  ^^™P- 

^  ^  Hole,  610. 

cd  over  the  common  vouchee. 

It  was  objefted,  that  as  the  voucher  v/as 
joint,  the  recovery  in  value  muft  be  joint, 
and  fo  the  tenant  in  tail  and  the  perfon  in 
remainder  muft  recover  moieties  in  value; 
whereas  the  whole  was  recovered  againft 
the  tenant  in  tail,  and  confequently,  to  bind 
the  ifiue,  he  ought  to  recover  in  value  the 
whole  J  fo  that  the  recovery  in  value  not 
being  proportionable  to  the  lofs,  it  was 
void. 

Lord  Chief  Juftice  Holt  delivered  the 
opinion  of  the  court.  As  to  the  validity  of 
the  recovery  in  barring  the  eftate  tail,  he 
obferved,   that  if  a  precipe  was   brought 

againft 


234  Eecotjen'cef. 

Chap.  X.  againft  a  tenant  in  tail  in  pofiTefTion  and  a 
ftranger  in  an  adverfary  a<ftion,  and  a  re- 
covery was  had,  it  would  be  good :  for 
when  a  praecipe  was  brought  againft  feveral 
per  ions,  it  was  not  neceffary  that  they  all 
fliould  be  tenants  of  the  freehold,  for  if  any 
one  of  them  had  the  freehold,  it  would  be 
fufficient.  And  if  the  bringing  a  precipe 
againft  tenant  in  tail  and  a  ftranger  would 
not  vitiate  a  recovery,  neither  would  a  joint 
voucher  j  for  when  the  vouchee  comes  in 
and  enters  into  the  warranty,  he  is  as  much 
tenant  in  law  to  the  writ,  as  if  iht  pr4ecipe 
had  been  originally  brought  againft  him  ; 
and  fo  the  cafe  of  a  ftranger  being  vouched 
jointly  with  the  perfon  who  is  feifed  of  the 
eftate  did  not  differ  from  the  cafe  of  a 
ftranger  being  made  tenant  to  the  writ 
jointly  with  the  perfon  who  had  the  free- 
hold. If  a  tenant  in  tail  conveyed  the  free- 
hold to  a  third  perfon  againft  whom  a^r^- 
cipe  was  brought,  and  he  vouched  a  ftranger 
who  vouched  the  tenant  in  tail,  and  the 
tenant  in  tail  entered  into  the  warranty,  and 
vouched  over  the  common  vouchee,  this 
would  be  a  good  recovery  ;  for  in  an  adver- 
fary aflion,  if  the  tenant  to  the  precipe 
vouched  a  ftranger  who  never  had  any 
eftate  in  the  land,  there  was  no  remedy  for 


it;  the  demandant  eould  not  counterplead 
the  voucher,  until  the  ftatute  of  IFeJfminJi. 
1.  c.  40.  which  was  produdive  of  great  in- 
convenience,   for    when    a    precipe    was 
brought  againft  the  tenant  of  the  land,  he 
might  vouch  a  ftranger,  and  that  ftranger 
might  vouch  another  ftranger,  and  fo  on  hz 
infinitum  ;  and  therefore  the  ftatute  gave  the 
counter-plea,  that  neither  the  vouchee,  nor 
any  of  his  anceftors  were  ever  feifed  of  the 
lands  in  queftion,  by  which  they   might 
have  enfeoffed  the  tenant  or  his  anceftors  j 
but  with  this  exception,  unlefs  the  warrantor 
were  prefent,  and  would  gratis  enter  into 
the  warranty.      If  a  ftranger  be  a  good 
vouchee,  he  becomes  a  good  tenant  to  the 
writ,  and  a  releafe  to  him  by  the  demand- 
ant after  he  has  entered  into  the  warranty  is 
good,  and  the  vouchee  may  plead  it  after 
the  laft  continuance,  for  it  is  as  valid  as  if 
it  had  been  made   to  the  tenant  himfclf. 
Nor  is  it  material  whether  there  was  any 
real  warranty  between  the  tenant  and  the 
vouchee  when  it  is  once  admitted  upon  re- 
cord, for  it  is  then  the  fame  as  if  there  re- 
ally had  been   a  warranty.     The  principal 
difficulty  in  the  cafe  was,  becaufe  the  reco-' 
very  in  value  was  not  proportionable  to  the 
lofs,  for  by  the  joint  voucher  the  recovery 

in 


in  value  mufl:  be  joint,  whereas  the  vouchees 

were  tenants  in  tail  of  the  whole,  the  one  in 

poflefllon,  the  other  in  remainder,  and  this 

would  be  a  great  objedion,  if  the  cafe  were 

confidered  upon  the  foot  of  the  eftoppel, 

for   the   tenant   in  tail   will    be  eftopped 

during  his  life  from  claiming  more  than 

a  moiety  of  the  recompcnfe  in  value,  but 

after  his  death  the  iflue  in  tail  will  not  be 

eftopped,  but  may  fay  that  the  tenant  in 

tail  in  remainder  had  no  eftate  in  pofleffion 

in  the  land,  fo  the  recompence  in  value  will 

go  to  him  only.    And  there  is  no  difference 

between  this  cafe  and  that  ofEare  v.  Snow^ 

.      r  in  Ploivden  C14.  where  the  hufband   was 

Ante  I.  194.  -^   ^ 

tenant  in  tail  of  lands,  and  a.  precipe  being 
brought  againft  him  and  his  wife,  they 
vouched  over  the  common  vouchee,  and 
the  recovery  was  held  to  be  good,  though 
it  was  objedlcd  that  the  recompence  in  va- 
]uf,  which  was  the  caufe  of  the  bar,  fliould, 
if  the  wife  furvived,  go  to  her,  and  therefore 
the  iflue  in  tail  was  not  barred.  But  it  was 
held,  that  the  iiTue  in  tail  (hould  not  be 
bound  by  any  eftoppel  which  his  father 
admitted,  by  joining  in  the  voucher  with 
his  wife,  but  might  fay  that  his  father  was 
fole  tenant  in  tail,  and  the  wife  had  loft  no- 
thing, and  he  being  the  perfon  who  had  loft 

the 


the  whole,  Ihould  have  the  whole  recom- 
pence. 

There  was  a  cafe  in  7r/«.  1657,  Rot.  179, 
or  180,  between  Murrell  and  OJhorn  (of 
which  his  Lordfhip  faid  he  had  a  report  in 
the  hand-writing  of  Lord  Chief  Juftice 
Bridgman)  where,  in  a  formedon  the  te- 
nant in  tail  pleaded  in  bar  a  common  reco- 
very on  a  precipe  againft:  the  grantee  of 
tenant'in  tail,  in  which  the  tenant  in  tail 
and  a  (tranger  were  jointly  vouched,  and 
vouched  over  the  common  vouchee,  and 
it  was  refolved  that  the  recovery  was  good. 
And  there  was  alfo  a  cafe  23  Hen.  8. 
Brooke's  ylh.  tit.  Recoverie  in  Value  t). 
where  a  woman  was  tenant  in  tail,  and  a 
pracipe  being  brought  againft  her  and  her 
hufband,  they  vouched  over  the  common 
vouchee,  and  the  recovery  was  held  good, 
though  the  hufband  furvived,  becaufe  the 
the  recompence  went  in  the  fame  manner 
as  the  land  recovered  would  have  gone. 
This  cafe  was  full  in  point,  for  the  hufband 
was  as  much  a  ftranger  to  the  wife's  eftate 
tail  as  any  other  perfon  ;  and  fo  in  Eare 
and  Snow  was  the  wife  to  the  hufband  ;  the 
only  difference  being,  that  in  the  cafe  in 
Brooke  the  hufband  muft  have  been  named, 

whereas 


Eccoljei'fegf. 

v/liereas  In  that  o(  Eare  znd  Snow  the  wife 
need  not.  His  lordfhip  concluded  with 
citing  the  cafe  in  i  Injl,  J76.  a.  and  ^. 
where  it  is  laid  down,  that  if  the  heir  at 
Common  Law,  and  the  heir  in  Borough 
EngliJIj  are  jointly  vouched,  and  vouch  over 
the  common  vouchee,  the  heir  in  Borough 
EngliJJj  will  have  the  whole  recompence  in 
value,  becaufe  it  is  he  who  fuftains  the  lofs, 
and  fo  of  heirs  in  Gavelkind. — Judgment 
was  given  that  the  recovery  barred  the 
cftate  tail. 

197.  Where  two  perfons  are  feifed  as 
joint  tenants  for  life,  with  a  remainder  in 
tail  to  one  of  them,  the  perfon  who  has  the 
remainder  in  tail  may  fuffer  a  common  re- 
covery, which  will  bar  his  moiety  of  the 
eflate  for  life,  and  alfo  a  moiety  of  his 
eftate  tail,  for  a  recovery  fevers  the  join- 
ture. 


Marquis  of         Thus,  whcrc  a  gift  was  made  to  Lionel 
Winchcflei's    Morris  and  j^nn  Miles,  of  the  manor  of  iVL 

Cafe 

3  Rep  I  ^^  ^^^^  ^^  ^^^  ^^'^  Lionel  and  Ann,  and  to 
the  heirs  of  the  body  of  the  faid  Lionel,  re- 
mainder over.  A  writ  of  entry  was 
brought  againft  the  faid  Licnely  who  vouch- 
ed overthe  common  vouchee,andjudgmenc 

was 


was  given,    and  execution  had  according      chap.  X. 
to  the  ufual  form  of  common  recoveries.        v.-'^v"'*-' 

It  was  unanimoufly  refolved,  that  al- 
though Ann  Miles  was  jointly  feifed  with  the 
faid  Lionel  for  her  life,  fo  that  as  well 
Lionel  as  the  vouchee  might  have  abated 
the  writ,  yet  when  the  vouchee,  without 
demand  of  any  lien,  entered  generally  into 
the  warranty,  and  thereby  admitted  the 
writ  good,  and  Lionel  recovered  in  value 
againft  the  vouchee,  who  entered,  accord- 
ing to  the  eftate  of  the  perfon  who  vouch- 
ed; therefore,  as  to  one  moiety,  the  recovery 
was  a  good  bar  to  the  eftate  t!ail,  and  to 
the  remainder  over,  becaufe  the  jointure 
was  fevered  ;  but  as  to  the  other  moiety, 
whereof  Ann  Miles  was  tenant  for  life,  the 
recovery  was  no  bar  either  to  the  eftate 
tail,  which  Lionel  had  expectant  on  the 
ft  ate  for  life  of  Ann  Miles,  or  to  the 
remainder,  becaufe  for  this  moiety  Lionel 
was  not  tenant  to  the  pracipe. 

198.  HuftDand  and  wife  being  confidered    LItt.  f.  xgi. 
in  law  as  one  perfon,  if  an  eftate  be  limited    *  »  •  *  7-  • 
to  them  and  the  heirs  of  their  bodies,  or  to 
them  and  their  heirs,  they  do  not  take  by 
moieties,  but  are  feifed  of  one  entire  eftate, 

and 


and  the  hufband  alone  takes  nothing ;  not 
the  whole  eftate,  becaufe  the  wife  has  a 
joint  eftate  with  him  in  poflefTion ;  nor  an 
undivided  moiety  of  the  eftate,  becaufe 
there  are  no  moieties  between  hufband 
and  wife  ;  fo  that  if  the  huft>and  alone 
fuffers  a  recovery  of  an  eftate  of  this  kind, 
it  will  be  no  bar,  either  to  a  moiety  or  to 
the  whole. 

Owen  V.  Thus,  where  lands   were  rendered   by 

Morgan,  i-rz-i-/-  ^ 

3  Rep.  c.  a.  ^ne  to  hufband  and  wire  for  life,  and  to 
the  heirs  of  the  body  of  the  huft)and.  A 
fr<£cipe  was  brought  againft  the  huft^and, 
who  fuffered  a  common  recovery,  with 
voucher  over  of  the  common  vouchee,  the 
wife  being  then  alive. 

It  was  refolved,  that  this  recovery,  fuf- 
fered by  the  huft)and  only,  (hould  not 
bind  the  remainders,  becaufe  there  are  no 
moieties  between  hufband  and  wife,  and 
the  hufband  had  no  power  to  fever  the 
joint  tenancy,  or  to  difpofe  of  the  land, 
during  the  life  of  the  wife,  he  not  being 
feifed  by  force  of  the  intail  ;  and  although 
the  hufband  furvived  the  wife,  yet  that  was 
not  material,  becaufe  the  law  confidered 
the  cafe  as  it  was  at  the  time  of  the  re- 
covery. 

195,  So, 


TQp.    So,   where  It  was  found,   that  the      Q|,ap_  x. 
grandfather   covenanted   to   ftand  feifed  to       ^— -v^ 
the  ufe  of  hinnfcif  and  his  wife   for   their    Clithero  v. 

1-  •  )  •      i        .        I       ]     ■  1         r    Franklin, 

lives,  wich  remainder  to  tne  heirs-male  ot  on.  Aq 
the  faid  grandfather,  on  the  body  of  the 
fald  wife  begotten,  remainder  over ;  the 
grandfather  fuffered  a  common  recovery 
and  died,  his  wife  having  furvived  him. 
To  fupport  this  recovery  it  was  contended, 
that  the  cafe  of  Oiz^en  v.  Morgan^  was  not 
law;  for  if  baron  and  feme  had  an  intirety, 
then  each  had  the  whole,  and  therefore  the 
baron  might  make  a  good  tenant  to  the 
precipe  for  the  whole.  P  ember  ton  contra, 
that  cafe  was  never  qiieftioned  ;  the  wife's 
eflate  hinders  the  inruil  from  executing  in 
the  baron  ;  lb  that  it  is  only  a  kind  of  con- 
tingent eltate  after  the  death  of  the  wife  ; 
and  the  eflate  tail  cannot  be  tacked  to  the 
eftate  for  life  of  the  hufband,  during  the 
life  of  the  wife,  becaufe,  during  her  life 
there  is  an  intervening  eftate  j  it  was 
therefore  adjudged^  that  the  recovery  was 
void. 

200.  It  fhould  be  obferved,  that  although    i  Inft.  187.2. 
where  an  eftate  is  given   to   hufband  and 
wife,  they  do  not  take   by  moieties,   yec   if 
an  efta'e  be  given  to  a  man  and  4  woaian 

Vol.  II.  R  for 


24^  3Acrc^a1cj5. 

CliAp.  X.      for  life,  in  tail,  or  in  (cc,  they  then  take  by 
*      " '      moiecies.     And  even  if  they  fliould  after- 
wards marry,   they   will   continue  to  hold 
by  iTioieties  after  their  marriage. 

CO  I .  We  have  feen  that  a  common  reco- 
very may  be  fiifFered  of  a  rent-charge 
ifluing  out  of  lands,  and  if  fuch  a  rent  be 
granted  in  tail,  with  a  remainder  over,  a 
recovery  iuffered  by  the  tenant  in  tail  will 
bar  it. 


Smith  V.  Thus,  where  a  perfon  devifed  a  rent  of 

..rna  ),  ^         a>2numy  to  be  ifibing  out  of  lands 

Carter  5^.  -?         f  '  «=> 

Sid.  285.         to  his  foH  and  his  heirs  j  and  if  the  faid  fon 

e;kiv.         iliould  die  without  heirs-male  of  his  body, 

Lut.  1224.       then  he  devifed  it  over  ;   the  fon  fuffered  a 

recovery  of  this   rent,   and  died    without 

iflue  male. 

Lord  Chief  Juftice  Bridgmajjy  and  all  the 
other  judges  were  of  opinion,  that  the  re- 
covery was  good,  and  the  remainder  well 
barred  j  and  this  judgment  was  affirmed  in 
the  court  of  King's  Bench, 


Chaplin  v.  ioi»  A  diftindlion  has  however    been 

p^^ '"'         adopted  between  a  grant  of  a  rent-charge 

229.  in  tail,  with  a  remainder  over  of  the  fame 

rent- 


reht-charge  in  fee,  and  a  grant  of  a  rent 
charge  in  tail,  without  any  fubfequent 
limitation  of  it  in  fee.  In  the  firft  cafe  the 
tenant  in  tail  acquires  an  eftate  in  fee  finnple 
jn  the  rent-charge  by  means  of  the  com- 
mon recovery,  but  in  the  fecond  he  only 
acquires  a  bafe  fee,  determinable  on  his  de- 
c-eafe  and  failure  of  the  iffue. 


The  principles  upon  which  this  diftinc-    i  Tnfl.  2c 
tion  is  founded,  are  thus  fully  explained  by    ^'  "'  ^' 
Mr.  Butler  in  one  of  his  notes  to  the  firft 
Inftitute. — "  The  reafon  of  this  difference 
"  is,  that  it  would  be  unjuil  that  the  con- 
<*  veyance  of  a  grantee  of  a  rent,  fhoulJ 
"  give  a  lon9:er  duration  or  exiftence  to  the 
"  rent,  than  it  had  in  its  original  creation. 
"  It  is  true,   that  the  barring  of  an  eftate 
*'  tail  in  land,  is  equally  contrary  to  the  in- 
"  tention  of  the  grantor.      But  a  rent  dif- 
*'  fers    materially    from   land.       The    old 
*'  principles   of  the    Feudal   Law    looked 
**  upon  every  modification  of  landed  pro- 
"  perty,  which  was  confidercd  to  be  againft 
"  common  right,   with  a  very  jealous  eye. 
*'  Now,   a  rent-charge  was  fuppofed  to  be 
*'  againft  common  right,  the  grantee  of  the 
"  rent-charge   being  fubjeft  to   no  feudal 
"  fervices,   and  being  a  burthen  upon  the 
"  tenant  who  was  to  perform  them.     Up- 
R  2  **  on 


'^  on  tliis  principle  the  law,  in  every 
"  inftance,  avoided  giving  by  innplicacion 
"  a  continuation  to  the  rent,  beyond  the 
**■  period  exprefsly  fixed  for  its  continuance. 
"  Thus,  if  a  tenant  in  tail  of  land  die  v/ith- 
"  out  idue,  hi-j  v\'ire  is  entitled  to  dower 
"  for  her  life  out  of  th.e  land,  notwithfland. 
"  ing  the  Hiilure  of  the  iflue  ;  but  the  wi- 
*'  dow  of  a  tenant  in  tail  of  rent  is  not 
"  entitled  to  her  dower  againft  the  donor. 
"  So  if  a  rent  is  granted  to  a  man  and  his 
"  heirs  generally,  and  he  dies  without  an 
*'  heir,  the  rent  does  not  efcheat,  but  finks 
**  into  the  land.  It  is  upcn  this  principle, 
*^  that  when  there  is  not  a  limitation  over  in 
*'  fee,  a  tenant  in  tail  of  rent  acquires,  by 
"  his  recovery,  no  more  than  a  bafe  fee. 
"  But  if  there  is  a  limitation  in  fee,  after 
*'  the  particular  limitation  in  tail,  the 
"  grantor  has  fubftantially  limited  the  rent 
*'  in  fee  ;  and  therefore,  it  is  doing  him  no 
"  injuftice  that  tlie  recovery  fbould  give 
"  the  donee,  who  fufFers  it,  an  eftate  in  fee 
'•  fimple." 


Of  Recovc-  102.  A  common  recovery  may  be  fuf- 

fered    with    a    fmgie,    double,   or    treble 
ble  voucher;   and    if  a    recovery   is    fulTered 

l\.ii(hcr.  without    any   vouchee,   as  if  judgment    is 

eiven 


lies,  ivtih 
/!•!  -.le  and 


givon  upon  defaulr,  confefllcn,  or  iiient  de- 
^ire  of  the  tenant,  it  does  not  bind  the  iilue 
in  tall,  becaufe  they  ha/e  no  recompence, 
and'  are  not  eftopped  by  their  father's 
judgment,  as  they  claim  paramount  the 
eftoppe!  per  formam  dcni^  and  therefore 
they  may  falfify   fuch  recovery. 

204.-  A  recovery,  with  fingle  voucher, 
that  is,  where  the  -precipe  is  brought  againfl; 
the  tenant  in  tail  himfelf,  who  immedi- 
ately vouches  over  the  common  vouchee, 
is  a  good  bar  to  the  eftate,  whereof  the 
tenant  in  tail  is  in  pofTefllon  at  the  time  of 
the  recovery  j  but  is  no  bar  to  any  other 
cftate. 


A  recovery,  with  double  voucher,  that    Vide  Moor 
is,  where  the  tenant  in  tail  is  vouchee  and    f^^"^'  *^^'* 
vouches   over  the  common  vouciice,  is  a    19.  Tf,, 
good  bar,  not  only  to  the  eftate  whereof  he 
is  then   in   pofiefTjon,  but  alfo  to  all  other 
eftates  to  which  he  has  any  right,  although 
fuch  eftates   be  devefted  out  of  him  and 
difcontinued. 

A  recovery,  with  treble  voucher  is  ufed 
to  make  a  perpetual  bar  of  the  cftate  where- 
of the  tenant  to  ihc  precipe  was  feifcd,  and 
R  3  al'A 


24^  Eccot3eiie0. " 

Chnp.  X.  alfo  of  every  eftate  of  inheritance  which 
^^*^^  has  ever  been  in  the  firfl:  or  fecond  vour 
chee,  or  their  anceftorsj  and  alfo  of  all  re- 
mainders and  reverfions  depending  on  thofe 
cftates,  and  all  charges  and  incumbrances 
derived  out  of  thofe  remainders  and  rever- 
fions. 

Pigot  109.  205.  The  reafon  of  the  difference  be^ 

tween  a  recovery  with  fingle,  and  a  reco- 
very with  double  voucher,  is,  that  in  a  re- 
covery with  fingle  voucher,  where  the  pre- 
cipe is   brought  againft  the  tenant   in  tail, 
who  vouches  over  the  common  vouchee, 
if  the  tenant  is  not  feifed  of  the  eftate  tail 
at  the  time,  the  iffue  in  tail  may,  after  the 
death  of  the   anceftor,  plead,  nieni  lenant 
tempore  hrevis  nee  unquam  pojlea,  and  by 
that  means  avoid  the  recovery  j  for  the  te- 
nant in  tail   not  being  feifed  of  the  eftate 
tail  at  the  time  of  the  recovery,  the  re- 
compence  in  value  can  only  go  in  lieu  of 
the  eftate  whereof  he  was  then  feifed,  and 
not  in  lieu  of  the  eftate  tail ;  fo  that,  as  to 
the  iflue  in  tail,  it  only  operates  as  a  reco- 
very on   a  falfe  title  which  never  bound 
them,  becaufe  they  could  have  no  recom- 
pence  in  value.     But  where  the  tenant  in 
tail  comes  in  upon  the  voucher  of  the  te- 
A  nant 


nant  to  the  precipe,  without  demanding  the      Chap.  X. 
Jien,  or  counterpleading  the  warranty,   he 
then  comes  in,   in  privity  of  all  the  eftates 
he  ever  had,  though   the  precedent  eftate, 
on  which  the  voucher  depends,  is  devefted, 
difcontinued,  and   turned  to  a  right,  and    ^  gp-  ^^J] 
the  recompence  in  value,  which  he  has,  or    Moor  634, 
polTibly  may  have,  bars  the  ifllie.  ^^'""  '^o.' 

206.  If  a  tenant  in  tail  be  dineifed,  or 
difcontinues  the  eftate  tail,  by  fine  or 
feoffment,  and  takes  back  an  eftate  to  him- 
(t\^,  in  fee  or  in  tail,  and  then  fufiers  a 
common  recovery  with  fingle  voucher,  it 
will  net  bar  the  eftate  tail. 

Thus,  in  Taltarims,  cafe  it  was  refolved,  Antef.  181. 
that  the  ilTue  in  tail  was  not  barred  by  the 
recovery  of  his  anceftor,  becaufe  the  reco- 
very was  only  with  fingle  voucher,  and  the 
tenant  in  tail  was  not  aftuaily  fcifed  of  the 
eftate  tail  at  the  time  of  the  recoverv. 

207.  So,  if  there  be  tenant  for  life,  re-    Lincoln  CoU 
mainder  in  ta-l  to  another  perfon,  and  a      ?f  ^^^^' 
ftranger  difleifes  the  tenant  for  life,  and    »8Vin.  Abr, 
then   enfeoffs    the    perfon   in    remainder,    ^^^' 
againft  whom  a  p-raripe  is  brought,  and  he 
fuffers  a  common  recovery,   this  will  not 
^'<  4  biad 


bind  the  remainder  in  tail,  becaufe  the  te- 
nant in  lail  was  not  feifed  thcfreof  at  the 
time  when  the  recovery  was  fuffered,  but 
had  only  a  right  thereto,  and  fo  the  recom- 
pence  in  value  could  not  extend  to  it. 


Peckv.  2c8.   Where  a  woman,  who  was  tenant 

r-  ^\->r'         for  life,  married  the  remainder-man  in  tail, 
827.  and  ihey  joined  in  levying  a  fine,y«r  t^onCy 

grant  (ff  render^  whcieby  the  lands  were 
rendered  to  the  woman  for  life,  with  re- 
mainder to  the  hufband  and  hib  heirs  ;  af- 
terwards, the  hufoand  and  wife  fuffered  a 
common  recovery,  with  fingle  voucher,  to 
the  ufe  of  the  hufband  and  his  heirs. 

It  was  refolved  that  this  recovery  was  no 
bar,  becaufe  the  perfon  who  fufFered  the 
common  recovery  was  not  feifed  of  the 
eftate  tail  at  the  time,  but  of  an  eflate  jn 
fee,  which  he  had  taken  back  by  the  fine  j 
fo  that  the  reccmpence  in  value  went  to  the 
new  eftate  in  fee,  and  not  to  the  old  eftate 
tail.  . 


Frernwaterv.        209.   In  the  fame  manner,  where  tenant 
J^,"^,"'  in  tail,  v^^ith  remainder  over,  covenanted  to 

iSVin.  Ab.     ftand  feifed  to  the  ufe  of  himfelf  and  his 
?57-  heirs,  until  the  marriage  of  his  fon,  then  to 

the  ufe  of  himifelf  for  hfe,  remainder  to  the 

ufe 


ufc  of  his  Ton   and  the  heirs  of  his  body.      Chap.  X. 
then  fuffered  a  common  recovery  with  Tin- 
gle voucher,  and  died  without  ilTue. 

It  was  adjudged  that  the  recovery  did 
not  bar  the  remainder,  expeftant  on  the 
eilate  tail,  becaufe  the  covenant  to  (land 
feifed  had  changed  the  eftate  tail  into  an 
eflate  in  fee  ;  fo  that  the  perfon  who  fuf- 
fered  the  recovery  was  not  fciicd  of  the 
eftate  tail  at  the  time. 

210.  Where  a  peifon  is  tenant  for  life,    Foarn  42. 
with  an   intervenino;  eftate  of  freehold  to    „  '.'''^'  ■^' 
truftees  for  preferving  contingent  remain-    z  P.  VVms- 
ders  to  his  Tons  and  daughters,  and  an  un-    ^^ 
executed  remainder  in  tail  to  himfelf:  a  re- 
covery with  fingle  voucher  will  not  bar  the 
remainders  over. 

Thus,    where   Charles    Meredyth    being    MereJyth, 
feifed  in  fee  of  the  lands  in   quefticn,  and  ^  ,.,  ^'  '*^' 

^  ■"  0  brown  209, 

having  one  fon,  Henrys  by  a  former  wife, 
previous  to  his  marriage  with  his  fccond 
wife,  Judith  Savage^  by  articles  in  confi- 
deration  of  the  then  intended  marriage, 
which  foon  after  took,  effec^,  and  of  1000/. 
marriage  portion,  and  of  his  natural  affec- 
tion for  his  fon,  Henry,  covenanted  to  ftand 

feifed 


rtifed  of  ilie  faid  premlfes,  to  the  ufe  of 
liimfclf  for  life,  and  after  his  deceafe  to  the 
iil'c  o^  Judith  for  her  life,  and  after  her  de- 
ceafe to  the  ufe  of  his  fon,  Henrys  for  life, 
remainder  to  truftees  to  fupport  contingent 
remainders,  remainder  to  the  firft  and  other 
fons  of  Henry  in  tail  male,  remainder  to  his 
daughter  in  tail,  remainder  to  the  heirs  of  the 
body  of  Henry i  remainder  over. 

Ey  indenture  tripartite,  between  the  (aid 
Charles  Meredyth,  and  Henry  Meredyth,  his 
eldeft  fon,  and  heir  apparent,  of  the  firfl 
part;  Philip  Savage,  and  Henry  Luther,  of 
the  fccond  part,  and  H.  TFy brants,  of  the 
third  part.  It  was  witnefled,  that  in  per- 
formance of  the  faid  articles  they  the  faid 
Charles  and  Henry  covenanted,  that  Charles 
and  Judith,  his  wife,  and  Henry,  would,  be- 
fore the  end  of  Michaelmas  term  then  next, 
levy  a  fine,  and  fufFer  a  recovery  of  the 
lands  comprized  in  the  faid  articles,  to  the 
ufe  of  Charles  Meredyth  for  life,  and  after 
his  deceafe,  then  as  to  a  certain  part  of  the 
faid  lands  to  Judith  Meredyth  for  life,  for 
her  jointure,  remainder,  after  the  death  of 
Charles  and  Judith,  to  Henry  for  life,  re- 
mainder to  truUees  to  preferve  contingent 
remainders,  remainder  to  the  firft  and  other 

fons 


fons  of  Henry  in  tail  male,  remainder  to  his      ,  ^^^'     ; 
daughters  in  tail,  remainder  to  the  heirs  of 
the  body  of  Henry,  remainder  over. 

After  the  death  of  Charles  Meredythy  his 
fon  i7f;zry  entered  upon  the  lands  compriz- 
ed in  the  articles  and  fettlemenr,  and  ^-^U 
fered  a  recovery  with  fingle  voucher,  the 
writ  of  entry  being  brought  againft  himfelf 
as  tenant  of  the  freehold  who  vouched  over 
the  common  vouchee. 

One  of  the  quefrions  in  this  cafe  was. 
Whether  this  recovery  fufFered  by  Henry 
barred  the  eftate  tail  of  Henry^  and  the  re- 
mainders over  ?  The  Floufe  of  Lords  di- 
re6led  the  judges  to  deliver  their  opinion 
upon  the  following  queftion  : — "  A  tenant 
**  for  life,  remainder  to  truftees  to  preferve 
"  contingent  remainder?,  remainder  to  his 
"  firlt  and  every  other  fon  in  tail  male,  re- 
**  mainder  to  his  daughters  in  tail  general, 
'•'■  remainder  to  the  heirs  of  his  body,  with 
''  remainders  over.  A.  fufFers  a  recovery 
"  Vfith  fingle  voucher,  being  himfelf  tenant 
"  to  the  writ.  Whether  this  recovery  is 
"  good  to  bar  the  remainders  expe(5lant 
"  upon  the  eftate  tail  oi  AV*  Whereupon 
the    Lord  Chief  Juftice   of  the   court  of 

Common 


Ante  f.  198. 


Common  P]eas  having  conferred  with  the 
judges  prtfcnt,  delivered  their  unaniinous 
opinion,  1  hac  the  recovery  with  fingie 
voucher  did  not  bar  the  remainders  over. 
And  the  Houfe  of  Lords  decreed  accord- 
ingly. 

In  the  preceding  cafes,  if  the  recoveries 
have  been  fuftcred  with  double  voucher, 
they  would  have  been  a  good  bar;  becaufe, 
as  the  tenant  in  tail  would  then  have  come 
in  upon  the  voucher,  he  v/ould  have  been 
barred  of  all  the  eftates  and  interefts  which 
were  ever  in  him. 

211.  We  have  before  feen,  that  where  an 
cftate  is  given  to  hufband  and  wife  as  joint 
tenants,  v/ith  a  remainder  to  the  hu/band  in 
tail,  a  recovery  fuffered  by  the  huitand 
alone,  will  not  bar  his  remainder  in  tail,  be- 
caufe there  being  no  moieties  between  huf- 
band and  wife,  the  hufband  is  not  feifed  of 
the  eftate  tail  during  the  life  of  his  wife. 

212.  But  if,  in  a  cafe  of  this  kind,  the 
hufband  fuffers  a  recovery  with  double 
voucher,  it  will  be  a  good  bar  of  the  huf- 
band*s  eftate  tail,  becaufe  when  he  comes 

ill 
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in  as  a  vouchee,  he  comes   in   of  all  the      Chap.  X. 
eflates  which  are  in  him. 
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Thus,  where  A,  and  his  wife  were  feifed    Cuppledlke' 
of  the  manor  of  B.  to  them  and  the  heirs    ^'^^'^• 
male  of  the  body  of  the  faid  A. 

The  hufband  levied  a  fine-,  and  a  writ  of 
entry  was  brought  again  (I  the  cognizee  of 
the  fine,  who  vouched  the  hufoand,  and  he 
vouched  over  the  common  vouchee,  and 
judgment  was  given  in  the  ufual  manner. 

The  queftionwas.  Whether  the  remain- 
der was  well  barred  by  this  recovery,  the 
wife  not  being  vouched  ?  And  it  was  re- 
folved,  that  the  recovery  fhould  bar  the  re- 
mainder; for  although  the  hufband  alone 
was  vouched,  and  not  his  wife,  who  had  a 
joint  eftate  with  hirn,  yet  the  hufband  com- 
ing in  as  vouchee,  the  recovery  barred  all 
the  eftates  which  were  ever  in  him. 

ix'i.  So  where  A.  was  feifed  of  a  manor    p.      .„•     , 
to  him  and  his  wife,  and  to  the  heirs  male    Cafe. 
of  the  body  of  the  hufband.     A.  bargained    ^  ^^P-  32* 
and  fold  the  manor  to  a  ftranger,  who  fuf- 
fered  a  common  recovery,  in  which  A.  was 
vouched,  who  vouched  over  the  common 

voucb.ce.  ■ 


vouchee,  h  was  adjudged,  that  although 
y^.  alone  was  vouched,  and  not  his  wife,  yet 
that  the  cflate  tail  was  barred,  for  the  rea- 
fons  given  in  the  lad  cafe. 

Halletv.  2J4,  In  the  fame  manner,  where  y^.  who 

2  Lev  10-7.  '^^'^^  feifed  in  fee  of  the  lands  in  queftion^ 
2  r.dc.  Ab.  upon  the  marriage  of  his  Ton  D.  covenant- 
^'^  "  ed  to  ftand  feifed,  to  the  ufe  of  himfelf  for 

life,  remainder  to  the  faid  D.  and  his  wife, 
anci  the  heirs  male  of  their  bodies,  remain- 
der to  D.  and  the  heirs  male  of  his  body, 
with  feveral  remainders  over.  yJ.  died,  and 
J),  fufiered  a  common  recovery  with  dou- 
ble voucher,  in  v^hich  he  alone  was  vouch- 
ed, and  vouched  over  the  common  vou- 
chee :  the  v;ifc  died,  and  afterwards  D. 
died  without  iflue. 

It  was  agreed,  ifl.  That  this  fettle m. en t 
being  made  before  m.arriage,  when  the  huf- 
band  and  wife  took  by  moieties,  and  not  by 
incireties,  the  hufband  had  an  abfolute 
power  over  his  own  moiety,  and  therefore,, 
as  to  the  hufband's  moiety,  the  recovery 
was  a  good  bar  ;  in  which  this  cafe  diflers 
from  that  of  0'u:en  v.  Morgatij  where  the 
fcttlement  being  made  after  the  marriage, 
the  hufband  and  wife  took  bv   intireties. 


2dly.  That  this  recovery  was  no  bar  to  the  ^^^P-  ^• 
moiety  of  the  wife,  becaufe  fhe  was  not 
vouched.  3dly.  That  the  eilate  tail,  which 
was  limited  to  D.  and  his  wife  and  the  heirs 
male  of  their  bodies,  being  determined,  the 
remainder  to  D.  in  tail  male  general,  and 
all  the  other  remainders  depending  there- 
en,  were  ablblutely  barred  by  the  recove- 
ry ;  for  when  D.  was  vouched,  and  vouched 
over;  he  came  in  of  all  the  eftates  he  had, 
and  confequendy  the  remainder  in  tail 
male  to  himfeif,  and  all  the  remainders  de- 
pending on  it,  v/ere  well  barred. 

21C.  Ed-ward  Moody  ten2int  in  tzil  undi^r  .„    , 
his  father's  will,  with  a  contingent  remain-   Moody, 
ller  in  fee  to  himfeif,   being  about  to  mar-   ^^^'  ■^•^49' 
ry,  in  1709  conveyed,  by  way  of  immedi- 
ate ufe,  to  the  ufe  of  himfeif  and  his  in- 
tended wife  for  their  lives,  v/ith  rem.ainder 
to  the  heirs  of  their  bodies,  remainder  to 
himfeif  and  his  wife  in  fee  ;  Edward  Moody 
afterwards  made  his  will   and  devifed  part 
of  his  eftare,  of  which  he  had   fuffered  a 
recovery,  to    his    younger   fen,   after   the 
deach  of  his  v/ife.     The  wife  died,  and  the 
cldefl:  fon  fet  up- a  title  to  the  etLate.     Tiie 
bill  was  brought  by  the  younger  fon. 

k 


25^  l^cco^cn'egf. 

Chap.  X.  li  wasarg'jed  for  the  plaintiff,  that  the 
conveyance  being  before  marriage,  the 
hufband  and  wife  were  intitled  in  moieties, 
and  in  that  refped  differed  from  the  cafe  of 
a  conveyance  to  hufband  and  wife  after  the 
marriage;  and  that  the  recoveiy  in  which 
only  the  hufband  was  vouched  barred  a 
.   ^   ^  moiety  of  the  eftate.     This  was  faid  to  be 

Ante  r.  2.  •' 

214.  doubted   in   Cuppledike's  cafe,   but  was  fet- 

tled in  Ilallei  and  Saunders. — It  was  argued 
for  the  defendant  iH,  that  there  being  a  co- 
venant in  the  fettlement  to  do  all  further 
afls  by  fine,  recovery,  &c.  The  recovery 
fuffered  by  Edward  Moody  was  to  be  con- 
fidered  as  an  a6l  done,  not  in  deftru6tion 
but  in  confirmation  of  the  fettlement.  2d, 
That  the  hufband  and  v/ifc  were  feifed  of 
an  entire  eftate  which,  according  to  Lord 
Coke,  is  infcperable,  and  therefore  the  reco- 
very in  which  the  hufband  alone  was  vou- 
ched, was  void  in  toto. 

In  reply  it  was  faid  as  to  the   firft  quef- 

tion,  that  Edward  Moody  being  feifed  of 
tv.o  eftaces  tail,  the  recovery  barred  both, 
and  as  to  the  fecond,  the  diflinflion  wa^ 
relied  on  between  a  joint  eflate  given  to 
the  hufband  and  wife  before  marriage,  and 
a  joint  e(i:ate  given  to  them  after  marriage; 

the 


the  former  is  fcverable,  the  latter  not.— 
Lord  Camden^  Chancellor,  after  taking 
time  from  the  '24th  January  to  the  30th 
Mayj  for  confideration,  gave  his  opinion. 
Firdj  That  the  recovery  v/as  a  confirma* 
tion  of  the  fettlemenc  and  not  a  deiiruc- 
tion  of  ir,  being  to  be  confidered  as  a  bar 
of  the  old  entail  only.  This  was  a  flight 
queftion  and  deferved  little  notice,  where 
tenant  in  tail  is  vouched,  he  comes  in  of 
every  eflate  he  hasj  if  it  had  been  his  in- 
tention only  to  have  barred  the  old  intail, 
he  would  have  declared  fo. 

2d.  Queftion,  which  is  the  only  one  that 
deferves  ferious  confideration,  is  as  to  the 
operation  of  the  recovery.  In  general  a 
fine  or  recovery  by  one  joint- tenant  only 
fevers  the  joint-tenancy,  and  operates  on  a 
moiety.  Co.  Lit.  187,  makes  the  diftincElion 
between  a  joint  eftate  given  to  the  hufband 
and  wife  during  the  marriage,  and  a  joint- 
eftate  to  them  before  marr'age.  In  the 
former  cafe  their  intereft  is  not  feverable, 
in  the  latter  cafe  they  take  in  moieties. 

The  doubt  in  Cuppledike's  cafe  arofe  on 
a  joint  eftate  during  marriage  j  and  1  Leon^ 
270,  is  miftaken  as  to  Lord  Ccke'^  doubt. 

Vol.  II.  S  for 
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Chap.  X.      for  the  cafe  of  a  joint  eftate  before  marri- 
"  age  is  not  mentioned  in  Cuppiedike's  cafe. 

The  queftion  feems  to  have  been  deter- 
mined in  Simmond's  cafe,  Moore,  92,  the 
only  doubt  is,  whether  the  hufband  and 
wife  can  hold  moities,  and  in  that  cafe  all 
the  judges  held,  there  were  feveral  eftates 
tail  between  hufband  and  wife.  It  follows 
that  the  recovery  in  this  cafe  is  a  fever- 
ance  of  the  joint  eftate,  and  pafTes  a 
moiety. 

Antef.  139.  ^jg^  -^g  hsLve  feen  that  where  a  tenant 

in  tail  levies  a  fine  and  dies,  leaving  ilTue, 
it  is  a  doubtful  point  whether  fuch  iffue,  by 
being  vouched  in  a  common  recovery, 
could  bar  the  remainders,  &"£•.  depending 
on  fuch  eftate  tail.  But  if  it  is  admitted, 
that  where  a  perfon  is  vouched,  and  vou- 
ches over,  he  comes  in  of  all  the  eftates  and 
rights  which  are  in  him,  it  will  follow  that 
in  a  cafe  of  this  kind  the  remainders  may 
be  barred  by  a  common  recovery,  in  which 
the  iftue  of  tenant  in  tail  comes  in  upon 
the  voucher. 


EpaofRe-         ^        ^  common  recovery  duly  fuffered 

coveries  ;«  '  '  ' 

harrin^  Re 
mainders  a) 
Rccerjims, 


barring  Re-      Is  Hot  Ottlv  a  good  bar  to  an  eftate  tail,  but 

mainders  and 
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is  alfo  a  bar  to  all  remainders  and  rever-      ^!^' 
fions  depending  on  the  eftate  tail,  of  which 
a  common  recovery  is  fuffercd,  and  to  all 
charges  and  incumbrances  created  by  the 
perfons  in  remainder  and  revcrfion. 

Thus,  where  William  Capel,  being  tenant  Capcl'sCafc, 
in  tail,  remainder  in  tail  to  Richard  Cape/y  ^  ^^P'  ^^• 
Richard  Capel  granted  a  rent-charge  of  50  /. 
^er  annum  to  his  Ton  j  afterwards  William 
Capel  levied  a  fine  of  his  eftate  tail  to  two 
perfons,  againft:  whom  a  precipe  was 
brought,  who  vouched  William  Capel,  and 
he  vouched  over  the  common  vouchee,  by 
which  means  a  recovery  was  fuffered  of 
the  lands. 

William  Gzp^/died  without  iflue,  and  the 
queftion  was.  Whether  this  rent-charge, 
granted  by  the  remainder-man,  was  barred 
by  the  recovery  ? 

It  was  refolved  by  all  the  judges,  in  the 
Exchequer  Chamber,  That  this  rent- 
charge  was  well  barred,  and  that  a  com- 
mon recovery,  duly  fuffered  by  a  tenant 
in  tail,  fliould  not  only  bind  the  remain- 
der, and  all  Icafes,  charges  and  incumbran- 
ces, granted  or  made  by  the  perfon  in  re- 
S  2  mainder, 
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Chap.  X.  mainder,  but  allb  the  reverfion,  and  all 
^'^^'^f^'^  leales,  charges,  and  incunnbrances,  granted 
or  made  by  the  perfon  in  reverfion ;  and 
that  there  was  no  difference  between  a  re- 
verfion and  a  rennainder,  expectant  upon  an 
eilate  taiJ,  in  that  refpe^l. 

^,   ,   ,    ,  218.  So  where  A.   was  tenant   in  tail, 

Cholmlcy  3 

Cafe,  remainder  to  B.  in  fee.     B.  granted  his  re- 

2  Rep.  52.  niainder  to  a  flranger  for  life,  with  remain- 
der to  the  queen  in  fee,  upon  condition.  A. 
the  tenant  in  tail,  fuffered  a  common  re- 
covery J  and  the  queftion  was.  Whether 
the  recovery  barred  the  eftate  for  life,  and 
the  remainder  upon  condition  to  the 
queen  ? 

It  was  rcfolved,  that  the  recovery  not 
only  barred  the  eftate  tail  of  J.  but  alfo  the 
eftate  for  life  in  remainder,  and  that  the 
remainder  in  fee  limited  to  the  queen  was 
void. 

Hudfon  V  2        Rozvlmd  Morley  being  feifed  in  fee 

lienlon  and  -^  . 

Uaron,  made  a  feoffment  to  the  ufe  of  himfelf,  and 

^.^^*^^'        the  heirs  male  of  his  body,  remainder  in 

Sir  T.  Ray.  . 

236,  tail  to  feveral  other  perfons,  with  a  provilo, 

that  if  Rcjoland  and  Edward  his  fon,  and 
Lady  Elizabeth  Morley  ftiould  happen  to 

die. 


die,  and  there  fhould  be  no  iflfue  male  of     Chap.  X. 
Rcwland,    that    then    Jnn   McrUy   Ihould 
have  a   rent-charge   cut  of  thofe  lands  of 
200/.   a  year,  until  flie  received  the  fum 

ofacoo/. 

Edward  Morky,  the  Jaft  ifTue  male  of 
Rczvland  Morley,  made  a  leafe  for  looo 
years,  and  afterwards  levied  a  fine  and  fuf- 
fered  a  recovery,  and  died  without  iflue. 
The  queflion  was,  Whether  the  rent-charge 
of  2co/.  a  year,  limited  to  Ann  Morley^ 
was  barred  by  this  recovery  ? 

It  was  argued,  that  the  rent -charge  was 
only  a  contingent  ufe,  which  was  not  in 
ejfe  when  the  recovery  was  fufFered  :  fo  that 
the  recompence  in  value  could  never  ex- 
tend to  it,  and  therefore  that  it  ought  not 
to  be  barred.  As  to  Co.peVs  cafe,  it  was 
obferved,  thst  the  rent  v/as  barred,  becaufe 
it  iffued  out  of  the  remainder  in  tail,  which 
was  barred  by  the  recovery.  But  it  was 
refolved,  that  the  rent-charge  was  barred 
by  the  recovery,  becaufe  all  the  eftates 
charged  with  the  rent  were  barred ;  and 
that  Caper-^  cafe  ruled  the  prefent  cafej  for 
in  that  cafe  all  the  objeflions  were  made 
which  arofc  in  the  prefent  cafe.  And  Sir 
S  3  Matthew 


Matthew  Hale  obferved,  that  about  the  9 
Eliz.  it  was  doubted  whether,  if  a  remain- 
der for  years  were  limited  after  an  eftate 
tail,  it  could  be  barred  by  a  recovery  fuf- 
fered  of  the  eftate  tail ;  becaufe  the  leafe 
for  years  being  only  a  chattel,  no  recom* 
pence  in  value  could  go  to  it;  but  it  was 
now  univerfally  allowed,  that  fuch  a  leafe 
was  barred  by  a  recovery. 

^  Keb  4-88.  Thus,   if  lands  be  limited  to  J.  for  life, 

remainder  to  his  firft  and  other  fons  in  tail, 
and,  for  want  of  fuch  ifTue,  to  truftees  for 
500  years  j  the  tenant  in  tail  in  polTefTion 
may  bar  this  remainder  for  years  by  a  com- 
mon recovery. 

>,  J  220.  A  gift  was  made  in  tail,  determiH'- 

i  Keb.  31.  able  on  the  donor's  payment  of  1000/.  with 
3  ^51-  a  remainder  over  j  before  the  day  of  pay- 
ment, the  tenant  in  tail  fuifered  a  common 
recovery,  and  it  was  adjudged,  that  the 
right  of  the  donor  to  the  1000/.  and  alfo 
the  remainder  over,  were  well  barred. 

ilr.fl.  22'.b.        -2T.  The  power  of  fuffering  a  common 
n.  1.  ^81.  a.     recovery  is  one  of  thofe  privileges  which  is 
n.       ep.  41.    ^^  infeparably  annexed  to  an  eftate  tail, 
that  it  cannot  be  reftrained  by  any  con- 
dition, 


dition,   limitation,   provifo,    or  covenant     Chap.  X. 
whatfoever.  ^^-v"'*-' 

Thus,  where  C.  Corht  covenanted   to   Corbet's 
ftand  feifed  of  lands  to  the  ufe  of  himfelf  ^^^^* 
for  life,  rennainder  to  the  ufe  of  R,  and  the   Mildniay's 
heirs  male  of  his  body,  with  divers  remain-   Cafe, 
ders  over.      Provided  that  if  R,  or  any  of  s.  P. 
the  heirs  male  of  his  body  Ihould  attempt 
or  procure  any  aft,  or  thing,  by  which  any 
eftate  tail  fo  limited,   (hould  be  undone, 
barred,  or  determined,   that  then  the  ufes 
and  edates  to  him  limited,   who  fhould  fo 
do,  ^c.  fhould  ceafe,  only  in  refpcft  to 
fuch  perfon   fo  attempting,   in  the  fame 
manner  as  if  fuch  perfon  fo  attempting, 
fcfr.  were  naturally  dead ;  and  that  then  im- 
mediately in  all  fuch  cafes,  the  ufes  of  fuch 
lands   fhould  be  to  fuch  perfons  for  fuch 
and  the  like  eftate,  and  in  the  fame  man- 
ner and  form,   and  with  fuch  remainders 
over,  and  under  fuch  limitations  and  re- 
ftriftions,  t^c,  as  if  fuch  perfon  fo  attempt- 
ing, ^Cy  were  naturally  dead. 

Afterwards  Corbet  died,  and  R.  the  firfl 
tenant  in  tail  fuffered  a  common  recovery 
to  his  own  ufe.     The  perfon  next  in   re- 
maindered entered  :  and  upon  the  queftion 
S  4  whether 


whether  fuch  entry  was  lawful  or  not  ? 
The  court  of  Common  Pleas  unanimoufly 
agreed,  that  this  ;prcz'ifo  to  ceafe  an  eflate 
limited  to  one,  and  the  heirs-male  of  his 
body,  as  if  the  tenant  in  tail  were  deadj  was 
repugnant,  impo/Tible,  and  againfl  law. 
For  the  death  of  tenant  in  tail,  was  not  a 
cefler  of  the  eftate  tail,  but  the  death  of  te- 
nant in  tail,  without  ifTue  of  his  body,  was 
the  determination  thereof. 


Mary  Por-  ^^^'  ^o  where  lands  were  devifed  to  fe- 

tington's         veral  daughters  fucceHively  in  tail,  with  a 
lo  Rep.  37     ^rovijo,  that  if  any  of  them  fhould  conclude 


^ep-  3' 


and  agree  to  or  for  the  doing  or  execution 
of  any  a£l,  l£c.  whereby  the  lands  intailed, 
iSc.    or   any  eftate   or   remainder    thereof 
Ihould,  by  any  way  or  means,  be  difconti- 
nued  or  aliened,  or  fhould  do  any  a6l  or 
thing  whereby  the  lands  might  not  defcend, 
remain,   or  come,   as  limited  by  the  will, 
that  then   the  perfon   fo   concluding  and 
agreeing  to  or  for  the  doing  and  execution 
of  any  fuch  a£l,   l^c.  fliould   immediately 
after  fuch  conclufion  and  agreement,   i^c. 
lofe  and  forfeit,  fuch  eftate  and  benefit  as 
file  and  they  might  claim,  in  fuch  manner 
as  if  (he  or  they  had  never  been  named  in 
the  will,  and   thenceforth    the  eftate    and 

efttatcs 


eflates  limited  to  her  orihem  fnould  utterly 
ceafcfj  as  fully  to  all  intents  and  purpofes  as 
if  fhe  or  they,  were  dead,  ^without  heirs  cf 
their  bodies.  The  firft  tenan:;  in  tail  con- 
cluded, and  agreed  to  fuffer  a  common  re- 
covery, and  fuffered  one  accordingly  ;  the 
next  in  remainder  claimed  th.e  eftate  ss  for- 
feited ;  and  contended,  that  if  the  donor 
could  not  reftrain  the  recovery  afcer  it  was 
fuffered,  becaufe  thereby  the  remainder 
was  barred,  yet  he  might  reftrain  the  con- 
clufion  and  agreement  to  fuffer  it,  to  pre- 
vent the  bar  by  the  recovery. 

But  it  vvas  adjudged  in  that  cafe,  that  te- 
nant in  tail  cannot  be  reftrained  by  any 
condition  or  limitation  from  futfering  a  re- 
covery ;  and  that  it  was  abfurd  to  fay  tliat 
the  recovery  itfelf  cannot  be  prohibited  by 
any  condition  or  limitation  ;  and  yet  that 
the  conclufion  or  agreement  to  fulfer  it  m.ay 
be  prohibited  ;  and  it  was  alfo  laid  down 
in  the  arguments  in  the  fame  cafe,  that  the 
levying  a  fine  v/ithin  ftatute4  lien.  7.  c.  C4. 
and  32  Hen.  8.  c,  36.  to  bar  the  iffue,  was 
of  the  number  of  thofe  incidents  to  an  cf- 
tate  tail,  v/liich  could  not  be  reftrained, by 
condition. 

253.  But 


223.  But  akhough  a  condition,  that  tc-. 
nant  in  tail  fhall  not  fufFcr  a  comnnon  re- 
I  Bac.  Ab.  covery,  is  void,  yet  it  has  been  determined, 
"***•  that  a  covenant,  not  to  fuffer  a  common 

recovery,  will  bind  the  aficts  of  the  co- 
venantor. 

Collins  V.  Thus,  where  a  perfon,  in  confideration 

I  P  Wins.      ^^  marriage,   fettled  lands   upon    himfelf 
104.  for  life,  remainder  to  his  intended  wife  for 

*  '^'"'  ^^'  life,  remainder  to  the  heirs  of  his  body  on 
his  wife  to  be  begotten,  remainder  to  his 
ov/n  right  heirs,  and  covenanted  with  the 
trullees,  that  he  would  not  fuffer  any  re- 
covery to  bar  the  limitations  in  the  fet- 
tlement. 

The  hufband  fuffered  a  recovery  of 
thefe  lands,  to  the  ufe  of  himfelf  and  his 
heirs. 

Vide  2  Ver-         The  Chancellor  was  of  opinion,  that  the 
^1',    "^  covenant  did  not  bind  the  land  fo  as  to  de- 

feat the  recovery.  But  it  being  prefled, 
that  they  might  be  at  liberty  to  fue  the 
executor,  and  recover  out  of  the  perfonal 
alTets,  an  ifuie  was  dircded  to  try  what  the 
wife,  and  the  iflue  of  the  marriage  were 
damniiied  by  the  breach  of  this  covenant. 

22  ,  Where 


231 


224.   Where  an  heir  in  tail  is  difinherited 

by  a  common  recovery,  and  feeks  for  relief 

.  .         .  /  ,  EarlofSuf- 

in  a  court  of  equity,  the  recovery,  together  fojk  v.  How- 

with  the  deeds  for  making  a  tenant  to  the  ^''d. 

2  P.  Wms. 

^racipe^  will  be  direfled  to  be  brought  be-  j^-' 

fore  a  Mafter,  that  the  perfon  thus  barred  Bettifon  v. 

L  •.         r   •    r     rL-  Farrinedon, 

may    have   an  opportunity   of   inlpecling  ,  p.  Wms. 

them,  and  of  feeing  whether  any  thing  can  363- 
|?e  difcovered  for  his  advantage. 


ic$  Xkcco\)rdt^. 


CHAPTER     XI. 


Of  the  Force  and  EfFefl  of  a  Common 
Recovery  in  barring  otlicr  Eftates 
and  Interefts. 


225.  A  Common  recovery  difFcrs  very 
1~\  much  in  ics  operation  from  a 
jBne,  for  it  has  not  the  power  of  eft^blifli- 
ing  an  undoubted  title  after  a  certain  num- 
ber of  years.  A  fine  was  originally  adopted, 
as  a  public  and  folemn  mode  of  alienation, 
and  ics  effeft  in  barring  intails,  arofe  in 
confequence  of  a  pofitive  law,  made  fome 
centuries  afterwards.  A  recovery  was 
firft  generally  introduced  for  the  pur- 
pcfe  of  barrir.g  intails  only,  and  therefore 
it  has  not  in  fome  refpefts  fo  extenfive  and 
powerful  an  efFed  as  a  fine.  But  in  con- 
fequence of  the  principle,  that  where  a 
common  recovery  is  fuffered,  the  rccover- 
cr  thereby  acquires  a  new  eftate  in  fee 
fimple,  it  has  been  determined  that  a  reco- 
very is  a  good  bar  to  fevcral  other  eftates 
and  interefts  in  land^  befides  eftates  tail. 

2  Q.16.  By 


225.  By  the  Common  Law,  where  a  Chsp.  Xf, 
hufband  beins;  impleaded  had  given  up  the  ,^^  ^^7*^ 
land  demanded  to  his  adverfary  de  fiano^  Stac.  Weilii:. 
that  is  by  a  remjlar  judicial  furrender,  the  "v'^-,'5- 
juftices,  upon  a  writ  of  dower  brought  h"^ 
the  wife,  would  adjudge  the  wife  her  dower. 
But,  where  the  land  was  loll  by  default, 
there  was  a  difference  of  opinion  j  feme 
juftices  holding  that  the  widow  was,  in  lucli 
a  cafe,  intitled  to  dower,  others  that  Ihe  was 
not.  To  remove  this  ambiguity,  it  was 
declared  by  the  ftatute  of  JVejlrninfier  2,  c, 
4f.  that  a  woman  claiming  her  dower,  fhculd 
be  heard  in  this  caf:;  as  in  the  former  ;  and 
if  it  was  objedled  to  her,  that  her  hufoand 
loft  the  land  by  judgment,  fo  that  fiie  ought 
not  to  have  any  dower,  and  upon  enquiry 
it  v/as  found  to  be  a  judgment  by  default; 
then  that  the  tenant  fhould  further  fhew, 
what  he  had  a  right  to  according  to  the 
writ,  which  he  had  firft  brought  againft  the 
hufband  i  and  if  he  proved  the  hufband  had 
no  right,  nor  any  one  but  himlelf,  thea 
that  the  judgment  (hould  be  quod  tsnens 
recedat  quietus^  and  quod  uxor  nihil  capiet  de 
dote-y  but  if  he  could  not  fhew  that,  then 
that  the  woman  fliould  have  judgment 
quod  recuperet  dotmfuam, 

227.  !: 


a;  o  3Reco\3eLH'ei3f. 

Chap.  XI.  227*   ^^  follows  from   thefe  principles, 

that  a  common  recovery  fuffered  by  a  buf- 
band  alone,  v/iil  not  bar  his  wife  of  dower, 
but  if  the  wife  joins  in  fuch  recovery,  it 
2  Rep.  74.3.  will  be  a  good  bar  to  her  claim  of  dovVcr 
Pi'2ot6^6^  out  of  the  lands  comprifed  in  the  recovery, 
although  flie  can  have  no  recompence  in 
value,  and  the  wife  fhall  be  fuppofed  to 
have  joined  in  fuch  recovery,  for  the  fole 
purpofe  of  barring  herfelf  from  claiming 
her  dower. 

Ante  f.  194.  Thus,  in  the  cafe  of  Fare  v.  Snow,  ic 
was  agreed  by  all  the  judges,  that  the  wife 
was  named  in  the  precipe,  in  order  that  fhe 
might  be  barred  of  her  dower,  for  which 
purpofe  women  were  ufually  named  in  re- 
coveries, had  againft  their  hufbands. 

228.  A  woman  may  alfo  bar  herself  of 
her  jointure,  by  joining  her  hufband  in  dif- 
fering a  common  recovery,  in  the  fame 
manner  as  if  fne  had  joined  him  in  levy- 
ing a  fine,  and  for  the  fame  reafons. 

Incledon  v.  If  a  married  woman  having  the  truft  of 

^aIms'o.  ^  ^^^^'  ^^  ^^^»  Pi"5  ^^^  hufband  in  fuffer- 
ing  a  common  recovery  of  the  lands  out  of 
which  the  term  is  created,   fhe  will   bq 

thereby 


thereby  barred  cf  all  her  claim  to  it,  for  chap.  XL 
fhe  comes  in  by  voucher,  in  privity  of  all  '>«-'^v'*i-' 
her  eftace  legal  and  equitable. 

229.  A  common  recovery  fuffered  by  a  TntftE/Jaieu 
cejlui  que  trujl  in  tail,  who  is  in  poffefrion 
under  the  truftees,  will  be  fufficienc  to  bar 
all  remainders  and  reverfions  depending  on 
fuch  eftate  tail,  although  there  be  no  legal 
tenant  to  the  praecipe. 

Sir    Francis   North   purchafed    certain  i<]-Qrtjjy 

lands  in  EJJex  from  Richard  AllingtGn,  who  Champer- 

was   ceftui  que  truft  in   tail  of  them,  with  "°°?'     ^ 

remainders  over,  and  had  fuffered  a  com-  63.  78. 
mon   recoverv  :    but  there   was  no  legal  "  *    ^'^"' 

tenant  to  xkvz  precipe ^   the  freehold  being  1F.Wms.9r. 
in  the  truftees,  who  were  not  parties  to  the 
recovery. 

The  queftion  was  whether  the  remainders 
expeflant  on  the  eftate  tail  were  barred 
by  this  recovery. 

The  decree  was  in  thefe  words :  "  his    2  Cha.  Ca; 
*'  lordlhip,    upon     long    debate     of    the    7^- 
"  matter,  on  hearing  what  was  alledged  by 
"  the    counfel    on    either  fide,     touching 
"  the  fame,  declared  that  he  was  fully  fa- 
"  tisfied  that  the  faid  recovery  did  fuffici- 

"  ently 


Beverly  v. 
Beverly, 
2  Vern.  131. 
S.  P. 


ently  bar  all  remainders  depending  upon 
the  eflate  tail  of  Richard  Aliington  who 
Rjffered  the  fame;  ic  being  a  general 
rule  that  any  legal  conveyance  or  afilir- 
ance  by  a  cejlui  que  trufty  fhall  have  the 
fame  effedl  and  operation  upon  a  truft, 
as  ic  fliould  have  had  upon  the  eftate  in 
law,  in  cafe  the  truftees  had  executed 
their  truft  :  ocherwife  truilees  bv  refufins: 
or  not  being  capable  to  execute  their 
trud,  might  hinder  the  tenant  in  tail 
of  that  liberty,  to  difpofe  of  his  eftate, 
and  bar  the  remainders,  which  the  law 
gives  him  as  incident  to  his  eftate,  which 
would  be  manifcftly  inconvenient,  and 
tend  to  the  introducing  of  perpetuities." 


Robin  Ton  v. 
Gumming, 
P'orreft.  167. 
1  Atk.  473. 


230.  Recoveries  of  this  kind  only 
operate  on  the  truft  eftate  whereof  they  ar« 
luiTcred,  and  the  equitable  remainders  ex- 
peftant  thereon ;  but  do  not  affect  any 
leojal  eftate,  fo  that  the  legal  remainder 
cannot  be  barred  by  any  equitable  re- 
covery. 


Salvin  V. 
Thornton, 
ciicu  Brown's 
Cafes  in 
Chan.  73. 
Amb.  Rep. 
545.  699. 


Thus,  where  John  Thornton  being  feifed 
of  the  premifes  for  life,  with  reaiainder  ta 
his  firft  fon,  Thomas^  in  tail^  remainder  to. 
his  fecond  fon,  JameSf  in  tail,  forfeited  in 

the 


the  rebellion  in  1745.      The  eftate  for  life 
being  put  up  for  fale  by  the  commifTioners, 
was  brought  by  'Thomas  (the  tenant  in  tail) 
but  in   the   name   of  a  truftee.     Thomas, 
thus  having  the  equitable    eftate   for    the 
life  of  his  father,  and  the  legal  eftate  tail, 
fuffered  a  recovery,  and   foon  after  died, 
leaving  ifluc  a  daughter,  wife  to  the  plain- 
tiff. JameSy  the  fecond  fon,  took  poftefTion, 
fuffered  a  recovery  (after  the  death  of  his 
father  and  the  truftee,   in  whom  his  eftate 
vefted)   and  died,   leaving  two  daughters, 
the  defendants,    who    were    in    poffeffion. 
The   bill   was   filed  by  Saivin,   in  right  of 
his  wife,  for  an  account  of  profics,  and  to 
have  the  eftate  delivered  u,\     Upon  the 
hearing   at  the  Roils,   his   Honor  ordered 
the  bill  to  be  retained  for  a  year,  with  li- 
berty for  the  plaintiff  to  try  the  validity  of 
the  recovery  at  law.     But  it  was  the  opi- 
nion of  the  court,  that  Thomas's  eftate  for  life 
being  an  equitable  eftate,  and  his  eftate  tail 
a  legal  eftate,   did  not  enable  him  to  fuffer    Shapbnd  v, 

either  a  perfefl  legal  or  a  perfedl  equitable    S^^'^^, 

A    u       f  u  re      ^'o^^^''  Ca. 

recovery,  and  therefore  the  recovery  fuf-    in  Chun. -5. 

fered  operated  nothing.  S.  l\ 

231.   In   recoveries  of  this  kind  there 

muft  be  an  equitable  tenant  to  the  praecipe. 

Vol.  II.  T  that 


that  is,  the  trufl:  eftate  muft  be  conveyed 
to  a  third  perfon,  againfl  whom  the  writ 
muft  be  brought,  in  die  fame  manner  as  in 
recoveries  of  legal  eftates. 


2  Chan.  Ca.  232.  If  there  be  a  cejiui  quetrujly  for  life 

^4*  before  the  cejiui  que  triift  in  tail,  fo  that  in 

cafe  the  legal  eftate  had  been  conveyed  ac- 
cording to  the  trufts,  the  tenant  in  tail 
eould  not  bar  the  eftate  tail  by  a  common 
recovery,  there  the  ceftui  que  tnift  in  tail 
cannot  bar  his  eftate  tail  by  a  recovery. 

233.  Where  an  eftate  Is  conveyed  or 
devifed  to  truftees  and  their  heirs,  upon 
truft  to  pay  debts  generally,  or  fuch  debts 
as  are  fpecified,  and  after  payment  of  fuch 
debts  or  when  fuch  debts  fhall  be  paid, 
"then  in  truft  for  A.  B.  or  in  truft  to  convey 
fuch  parts  of  the  eftate  as  fhall  remain  un- 
fold to  A.  B.  in  eiiher  of  thofe  cafes  A,  B, 
has  a  truft  eftate  in  the  furplus  vefted  in 
him  immediately  upon  the  execution  of 
the  deed,  or  the  death  of  the  teftator,  and 
may  fuffer  an  equitable  recovery  of  fuch 
eftate. 

This  point  was  lately  inveftigated  with 

great  learning  and  ability  in  confequence 

'  of 


of  an  objecfblon  that  was  made  to  the  title 
of  the  Marquis  of  Bath  upon  the  following 
cafe  : 


By  a  fectleinent  previous  to  the  mar-    Vide  CoIIec 
ria^e  of  Lord  Bath  (then  Lord  Weymouth)    t^nea  Juridi- 

.         rL  1  ^     ca,  vol.  I. 

certain  eltates  v/ere  conveyed  to  the  ufe  of  paoe  214. 
Lord  Bath  for  life,  remainder  to  the  in- 
tent that  Lady  Bath  fhould  receive  a 
jointure,'  remainder  for  a  term  of  years  to 
raife  portions  for  younger  children,  remain- 
der to  the  firfl  and  other  fons  of  the 
marriage. 

The  eflates  thus  fettled  being  fubjed  to 
feveral  incumbrances,  other  eftates  were 
limited  to  truftees  in  fee  upon  trufb  to 
Hand  feifed  thereof  as  a  colleral  fecurity  to 
proteft  the  fettled  eftates ;  and  in  order  to 
difcharge  the  faid  incumbrances,  it  was  de- 
clared that  the  truftees  fliould  by  mortgage 
or  fale  of  the  eftates  conveyed  to  them 
raife  fuch  fums  of  money  as  fliould  be  ne- 
ceflary  to  pay  off  the  incumbrances  :  and 
it  was  agreed,  that  after  all  the  incum- 
brances fhould  be  paid  and  all  the  other 
trufts  fliould  be  performed,  the  truftees 
fliould  ftand  feifed  of  fo  much  of  the  faid 
estates  as  fliould  remain  unfold,  and  of  the 
T  2  equity 


Eccolicn'cJj. 

equity  of  redemption  of  fo  much  as  flioulcJ 
have  been  mortgaged,  upon  truft  to  fettle 
and  convey  the  fame  to  Lord  Bath  for  life, 
remainder  to  his  firft  and  other  fons  in  tail 
male. 

No  fale  or  mortgage  was  ever  made  by 
the  truftees,  nor  were  any  of  the  incum- 
brances paid  off  until  17O7,  when  Lord 
Bath  and  hiseldefl:  fon  joined  in  a  recovery 
of  the  eflates  which  had  been  conveyed  to 
the  truftees. 


The  validity  of  this  recovery  was  ob^ 

ie6ted  to  becaufe  it  was  fuffered  before  the 

debts   were  paid,    and   the  objedion  was 

2  Atk.  578.      founded  on  a  ditfiim  of  Lord  Ilardivicke  in 

I  Vc?.ey  144..    ^1^^  ^^|-^  ^^  Bagpaiv  v.  Spencer,  which  was 

a  devife  to  five  perfons  and  their  heirs  in 
trufl:  to  pay  debts,  and  then  as  to  one 
moiety  to  the  ufe  of  Bevjamin  Bagjljaio  for 
life,  remainder  to  truftees  to  preferve  con- 
tingent remainders,  remainder  to  the  heirs 
of  the  body  of  Benjamin  Bagji:aiv^  remain- 
der over.  Benja/iiin  Bagfim'jo  fuffered  a 
recovery  before  the  debts  were  paid,  and  a 
fuit  in  Chancery  being  inftituted  to  afcer- 
tain  what  eflate  Benjamin  BagJJjazv  took  by 
this  devife.  Lord  Hardivicke  faid,  that  the 

devife 


devlfe  to  Benjamin  BagfJ:azv  was  merely  a 
truft  in  equity,  for  as  the  firft  devife  was 
to  the  truftees  and  their  heirs,  it  carried 
the  whole  fee  in  point  of  law  ;  that  it  could 
not  be  conftrued  an  executory  devife  of 
the  legal  eftate,  for  in  that  cafe  it  would 
be  too  remote,  being  given  after  all  debts 
fhould  be  paid,  which  might  in  point  of 
time  exceed  a  life  or  lives  in  being,  or  any 
other  time  allowed  by  law.  After  which 
his  Lordfhip  is  ftated  to  have  faid  thefc 
words — "  That  the  recovery  fufFered  was 
"  before  the  debts  were  paid,  and  confe- 
'^  quently  Bagfhaw  could  not  make  a  good 
"  tenant  to  the  precipe  to  fupport  the  re- 
**  covery."  Upon  the  authority  of  this 
paffage  it  was  contended  that  whether 
the  limitation  to  Lord  Bath  was  confi- 
dered  as  a  fpringing  or  fhifting  ufc  at  law, 
or  a  fpringing  executory  truft,  it  was  not 
barred  by  the  recovery  fufFered  by  Lord 
Bath  J  becaufe  at  the  time  of  fufFering  the 
recovery,  the  event  on  which  the  limitation 
was  to  take  effed,  namely,  the  difcharge 
of  the  debts,  had  not  happened. 

On   the   other   fide  it  was  clearly   laid 

down  and  proved  by  Sir  John  Scotf,   Mr. 

Maddocks  and  the  late  Mr.  FearnCj  that  the 

T  3  limica- 
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Chap.  XI.  limitation  to  Lord  Bath  in  the  fetdement, 
gavr  iiim  an  immediate  vefted  intercft  in 
the  furpliis  of  the  eftate  after  payment  of 
the  debts ;  that  in  the  cafe  of  Bagfhaw  and 
Sfencer,  both  the  Mafter  of  the  Rolls  and 
Lord  Hardwicke  agreed  that  the  devife  to 
Benjamin  Bag/haw  was  an  interefl:  afbually 
vefted  in  him.  As  to  the  idea  of  its  being 
an  executory  devife  of  the  legal  eQate, 
L,ord  liardtvicke  faid  if  the  will  was  to  be 
conflrued  in  that  manner,  the  devife  would 
be  too  remote,  being  after  payment  of 
debts;  but  even  admitting  it  to  be  a  good 
executory  devife  of  the  legal  eftate  to 
Benjamin  BagJhazVy  yet  it  did  not  veft  in 
him,  nor  could  his  devifee  claim  it,  becauje 
the  recovery  was  fuffered  before  the  debts 
were  'paid^  and  confequently  whilft  the  fee 
was  in  the  trujleesy/o  that  he  could  not  make 
a  good  tenant  to  the  praecipe.  The  meaning 
of  the  expre.Tion  of  Lord  Hardwicke  fo 
much  relied  on  was  therefore  no  more  than 
this ;  —  thataperfon  to  whom  an  executory 
devife  of  a  legal  eftate  is  made  cannot  fuf- 

fer  a  recovery  until  the  event,  on  which  the 

« 

executory  devife  is  direded  to  take  effect, 
has  happened. 


Ic 


Ic  was  admitted  that  there  was  a  ftji£t  Ch.-.p.  XI. 
analogy  between  executory  devifes  and 
fpringing  executory  trufts,  from  which  it 
was  concluded  that  if  a  devife  of  an  edate 
after  payment  of  debcs  was  not  good  as  an 
executory  devife,  a  limitation  of  the  fame 
kind  in  a  deed  would  be  void  as  a  future 
executory  truft ;  confequently  the  truft: 
created  in  Lord  Bath\  fettlement,  to  fet« 
tie  the  eftates  after  payment  of  the  debts, 
would  have  been  void  as  an  executory  ufe 
or  truft,  and  the  eftate  muft  have  refulted 
to  Lord  Bath  and  his  heirs  v/ho  was  the 
original  owner  of  the  inheritance ;  from 
whence  it  followed  that  any  conveyance  by 
Lord  Bath  would  make  a  good  equitable 
title,  fubjeft  to  the  truft  for  payment  of 
the  debts. 

It  was  laftly  faid  that  the  payment  of 
debts  was  not  a  condition  precedent,  which 
muft  be  performed  before  a  fubfequent 
limitation  or  devife  would  take  efred,  but 
fuch  fubfequent  limitation  or  devife  is  an 
interefl  commencing  at  the  fime  time  and 
concurrent  with  tlie  limitation  or  devife  for 
payment  of  debrs  j  and  rhe  words  afur 
"payment  of  debts y  or  zvh en  the  debts  Jh all  be 
•paidj  only  denote  the  order  or  cuurfr;  in 
T  4  which 


Chap.  xr.  which  the  feveral  inreref^s  fhall  take  p]sce 
'  "  '  in  point  of  actual  polIffVi-^n  an  J  p'-rcei^tion,' 
of  the  profits,  without  preventing  the  fub- 
fequent  f  ftatcs,  whether  legal  or  equitable, 
from  becoming  veiled  in  intereft,  at  the 
lame  fune  time  with  thofe  which  are  prior 
to  them  in  point  of  limitation. 

Pou-a-sap-  234.  Where  a  perfon  has   a  power  ap- 

pendant,  or  ui  pendant,  or  in  grofs,  if  he  fuffers  a  recovery 
of  the  lands,  to  which  the  power  relates,  it 
will  bar  and  defl-roy  it,  becaufe  the  lands 
are  fuppcfed  to  have  been  recovered  by  a 
right  which  is  paramount  to  that  of  the 
pe.Ton  who  created  the  power,  and  which 
therefore  over-reaches  it. 

Xing  V.Mel-        Thus,  where  lands  were  devifed  to  Ber^ 
^l^^*  nard  Melling  for  life,  and  after  his  death  to 

1  Vent.  225.  the  ifTue  of  his  body  by  a  fecond  wife  (he 
having  at  the  time  of  the  devifc  another 
wife)  and  for  default  of  fuch  iffue,  to  Jcbn 
Melling,  provided  that  Bernard  might  fet- 
tle a  jointure  on  his  fecond  wife, 

Bernard  Melling  entered  on  the  death  of 
the  devifor,  and,  during  the  life  of  his  firfl: 
wife,  fuftered  a  common  recovery,  to  the 
ufe  of  himfclf  an  his  heirs. 

It 


It  was  3g"eed,  in  the  Excliequer-cham-    C'^-'p  XI. 
ber,  by  all  the  judges,    ift.  That  Beryiard 
Mellinz  took  an  eftate  tail  by  the  devife  ; 
and,  2d.   That  the  power  to  rr.ake  a  join- 
ture was  deflroyed  by  the  recovery. 

235.  A  fettlennent  was  made  oflands  to   Savllle  v.  i 
the  ufe  of  A.  for  ninety  nine  years,   if  he    j  p  y^j^j. 
Ihould   fo  long  live,  remainder  to  truflees    777. 
during  the  life  of  ^.  to  preferve  contingent 
remainders,  remainder  over,  with  a  power 
to  /}.  to  charge  the  lands  with  divers  fums 
of  money, 

A,  the  truflees,  and  the  remainder  man 
in  tail,  joined  in  fufFering  a  common  reco- 
very, and  declaring  new  ufes  thereof,  viz. 
to  the  ufe  of  A,  for  life,  with  remainder 
over. 

It  was  determined,  that  the  joining  of//. 
Jn  making  the  new  fettlement,  without  re- 
ferving  a  power  to  charge  the  premifcs  with 
the  faid  money,  had  deflroyed  that  po\/er 
which  A.  had  of  charging ;  for  the  contrary 
confl:ru6tion  v/ould  enable  him  to  defeat  his 
own  grant. 

i;^G,  Powers 


236.  i'owers  collateral  to  the  land  are 
not  barred  by  a  common  recovery,  for 
tlie  fame  reafon  that  they  are  not  barred 
by  a  fine. 

c  d^  'ons  ^^7*  ^  common  recovery  fuffered  by  a 

cnlhicral,         tenant  in  tail,  bars  all  collateral  conditions 
tearne  310.     •w^'jcj-,  ^re  to  take  place  on  the  determina- 
tion of  fuch  eflate  tail. 

Page  V.  Thus,    where    Nicholas    Searle   devifed 

Haywan^,        j^^^^^  .^  j^j„  j,;^,^^    j^        Brjanty  and  the 
Pigot  176.  .  . 

heirs- male  of  her  body,  upon  condition, 
and  provided  (lie  intermarried,  and  had 
iiTue  male  by  a  perfon  firnamed  Searle,  and 
in  default  of  both  thefe  conditions,  he  de- 
vifed the  lands  to  Elizabeth  in  the  fame 
manner.  Mary  Bryant  married  one  Cliffy 
and  with  him  levied  a  fine,  and  fuffered  a 
recovery  of  the  lands  in  which  fhe  and  her 
hufband  were  vouched.  It  was  adjudged 
by  the  whole  court;  id.  That  the  eftat.e 
devifed  to  Mary  v/as  a  good  eftate  in  fpccial 
tail;  that  is,  to  her  and  the  heirs- male  of 
her  body  begotten  by  a  Searle ;  2d.  That 
the  words  upon  condition,  iyc.  though  ex- 
prefs  words  of  condition  fliould  be  taken 
to  be  words  of  limitation ;  2^.  That  the 
eflate  tail  of  Mary  did  not  ceafe  by  marry- 
ing 


rng  a  peiTon  whofe  name  was  not  Searle.,      Ch?.p.  XI. 
becaufe  fhe  might  poffibly  furvivc  her  firft      "^      "*      ' 
huiband,  and  afrerwards  marry  a  pcrfon  of 
the  name  o^  Searle  ;   ^i\-\.  That  if  the  efiate 
had  been  deviled  to  Mary^   and  ihe  heirs- 
male  of  her  body,  by  a  Searle  to  be  begot- 
ten, provided,  and  upcn  condition,  that  if 
fhe   m.arricd  any  other  perfon  but  a  Searle, 
the  eftatc   fiiould  go  over,  a  common  re- 
covery fuffered  before  m.arriage  vv^oold  bar 
the   eftate   tail  and   remainders;   and    the 
court  took  a  difference  between  a  collateral 
condition,  and  a  condition  that  runs  with 
the  land ;    for   if  a  donor  referves  a  rent 
with  a   condition   to  re-enter,   a  recovery       ,^   , 
will  not  bar  it;  aliter,  if  the  condition   be    m. 
to   re-enter  for  non-payment  of  a  furn  in    ^  Lev.  2S. 
grofs. 

238.  So  wliere  lands  were  devifed  to  fe-  Gulhvcrv. 
veral  perfons  fucceiBvely  in  tail,  and  a  rBaVr.'iozQ. 
claufe  was  inferted  by  the  teftator,  that 
whenever  the  eftatcs  devifed  fhould  come 
to  any  of  the  perions  therein  named,  thry 
iliould  take  upon  them  the  name  of  IF. 
only. 

The  firft  perfon  to  vhom  the  lands  were 
devifed  in  rail,  fufFered  a  common  recovery 

-    of 
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of  the  eftatc  tail,  in  which  he  was  vouched, 

and   vouched    over,   and   never  took   the 

nanne  of  JV.  the  perfon   who  was  next  in 

remainder,  entered  for  a  breach  of  the  fro- 

vifo,   on   account  of  the  firft:  devifee's  not 

i\m  .  Rep.      having;  changed  his  name.     It  was  ao-reed 
3z8,  o  D  o 

by  the  whole  courr,  that  if  this  provijo  were 
confidered  as  a  condition,  it  was  collateral 
and  fubfequent,  and  was  therefore  well 
barred  by  the  recovery. 

Dr'verex  239.  Devcreux  Edgar  being  feifed  of  the 

dem.  Edgar     premifes  in  queftion,  devifed  them  as  fol- 

V.  Edtrar.  ,  _       .  ,    ,  , 

Cowper  "-9.    lo^vs:    "I   give    and   beque.uh   unto    my 

"  daughter  temperance  Edgar ,  all  that  my 

"  farm   or   eftate   called   the   Breed  Farm, 

"  ^c.  to  hold  the  fame  from  and  after  the 

'*  death  of  my  wife,  to  the  faid  Temperance 

*'  my   daughter,   and   to   the   heirs  of  her 

"  body  lawfully  begotten,  and  for  want  of 

*'  fuch  heirs,  to  my  right  heirs  for  ever. 

"  L\-r,7,    I    give  and    bequeath    unto    my 

"  daughcer  Mary  Edgar  all  that  my  farm, 

"  &c.  to  have  and  to  hold  to  the  faid  Mary, 

*'  and   to  the  heirs  of  her  body  lawfully  to 

"  be   begotten,  and  herein  my  mind  and 

**  will  is  further  declared,  that  in  cafe  either 

"  of  my  faid  daughters  Tem/erance  or  Mary 

"  fliall  happen  to  die,  or  depart  this  life, 

"  fingle. 


*'  fingle,  marrifd,  or  widows,  not  leaving    Chap.  XL 

*'  children   or  child  living  at  their  deceafe 

"  legally   begotten,   that  then  her  gift,  le- 

*'  gacy,   or   bequefl:  herein,  or  eflate  given 

*'  her  by  this  my  will,  fliall  be  entirely  void 

"as  to  inheritance   of  heirs,   and  of  none 

"  efFefl ;    and   the   eflate  fo  given  her,   fo 

"  dying  without  heirs   of  her  body,   ihall 

*'  defcend  and  go  to  my  heir  male  and  his 

"  heirs  male."     Alt^fy  Edgar  ilifFered  a  re-  ' 

covery  of  the   premWes    in    queflion,    to 

the  ufc  of  herfclf  in  fee,  and  afterwards  died  '_ 

unmarried. 

The  queftion  was,  Whether  the  recovery 
fuffered  by  Mirry  Edgar  barred  the  limita- 
tion over? 

"Lord  Mansjield  faid,  the  validiry  of  the 
recovery  fuffered  by  A^a?y  depended  upon 
whether  fhe  was  tenant  in  tail,  or  tenanc 
for  life  of  the  cftate  thus  devifed  to  her. 
Now  the  cftate  was  given  zo  her  r.nd  the 
heirs  of  her  hody^  which  was  an  cltate  tail: 
nevcrthclcfs,  tiie  intention  of  the  tediuor 
might  reftrain  that  cftate  of  inheritance, 
and  confine  it  to  an  eftate  for  life  only  ;  and 
although  it  v/as  infifted,  that  the  teftator 
had  reftraincd  the  cftate  of  inheritance  dur- 

in<£ 


ing  her  life,  yet  he  had  only  reftrained  ic 
upon  future  contingencies,  the  firft  of  which 
was  the  event  of  her  own  death  j  but  until 
that  contingency  happened,  the  inheritance 
was  in  her.  The  fecond  was  upon  her 
leaving  no  children.  It  was  manifeft  that 
the  intention  of  the  teflator  was,  to  prevent 
a  common  recovery  being  fuffcred;  but 
where  a  tcllator  intends  that  which  by  law 
he  cannot  do,  the  law  will  not  allow  his  in- 
tention to  take  efFed.  If,  therefore,  Mary 
Edgar  was  tenant  in  tail  to  the  hour  of  her 
death,  nothing  v/as  fo  clear  as  that  all  con- 
ditions limited  upon  fuch  an  eftate  tail, 
were  avoided  by  the  common  recovery 
which  had  been  fuffercd  j  and  tl-ys  court 
were  of  opinion,  that  Mary  took  an  eilate 
tail  by  the  devife. 

Fcarne  314.  240.  Akhough  a  common  recovery  fuf- 

fered  by  a  tenant  in  tail  bars  all  collateral 
conditions  fubfequentjand  limitations  over ; 
yet  a  comm.on  recovery  has  this  operation 
only  when  fuffered  by  a  tenant  in  tail;  for 
a  recovery  fufTered  by  a  tenant  in  fee  fim- 
ple  will  not  bar  an  executory  edate,  con- 
ditional limitation,  or  collateral  condition, 
as  will  be  Hiewn  in  a  fubfequent  chapter. 

24r.  If 


24T.  If  a  gift  in  tail  be  made^  render-  Chap.  XL 
ing  a  rent,  and  the  tenant  in  tail  fuffers  a 

recovery,  it  will  not  bar  the  rent,  which  v/ed,  O:o. 

will  ftiil  remain  as  a  collateral  charge  on  ^'f  •  79-- 

-        2  Lev.  30. 

the  land  diftrainable  of  common  right  j  tor  i  jviod.  109. 
fince  the  tenant  in  tail  took  the  land  Tub-  Pis^^^  ^i9- 
je6l  to  that  charge  by  the  original  dona- 
tion, the  recoveror  who  .claims  under  him 
can  only  have  the  eftate  in  the  fame  man- 
ner as  he  who  fuffered  the  recovery  had  it. 
But  if  there  had  been  a  condition  of  re- 
entry, on  the  non-payment  of  the  rent,  it 
would  have  been  deftroyed. 

242.   A  commion  recovery  bars  all  con-  ■  CoTningewt- 

.     J  •.  J.  1/1  Rtmakilers. 

tingent  remainders  depending  on  the  eitate 
whereof  the  recovery  is  fufFered,  becaufe 
the  recovery  deftroys  the  particular  eftate 
on  which  the  contingent  remainders  de- 
pend. 

Thus  were  a  perfon  devifcd  lands  to  his    Pliinkctt  v. 
eldeft  fon  nomas  for  life,  and  if  he  died    ^^?^"^"' 

'  I  Lev.  1 1 . 

without  iflfue  living  at  the  time  of  his  death,    sir  T.  Ray. 
then  he  devifed  the  lands  to  another  fon    ^, ',,    ttt 

Ghb.  Dies. 

and  his  heirs;   hut  if  Thomas  had  ifiTue  liv-    133. 
ing  at  the  time  of  his  death,  that  then  the 
fee  Ihoiild  remain  to  the  right  heirs  of  Tho- 
mas for  ever.     Thomas  entered  upon  the 

death 


2S8  EecolJCdGjs. 

Chap.  XI.       death  of  his  father,  and  fiiffcred  a  common 
recovery,  and  afterwards  died  without  Iffue, 

It  was  refolved,  that  Thomas  was  tenant 
for  life,  with  a  contingent  remainder  in  fee 
to  his  right  heirs,  and  that  the  contingent 
remainder  wasdellroyed  by  the  recovery. 

Loddington  243.  So  where  lands  were  devifcd  to  A. 

VL^Kaym.  ^^^  ^'^'^'   without   impeachment  of  wailej 

203.  and  in  cafe  he  fhould  have  any  ifTue  male, 

^"i  '  ^t^^'r  then  to   fuch  ifiue  male,  and  his  heirs  for 

3  j-.ev .  43  I.  ... 

Fearne  282.  ever,  and  if  he  fhould  die  without  iflue 
male,  then  to  B.  and  his  heirs  for  ever.  J, 
entered,  fuffered  a  common  recovery,  and 
died  without  iiTue  ;  and  it  was  held,  that  the 
remainders  over  being  contingent,  were 
barred  by  the  recovery. 


Carter  v.  Another  cafe  arofe  on  this  will,  in  which 

Barnadillcn.     ^|^g   fame   point    was   determined   by    the 

T    1*     W     CO'' 

2  Brown  1/     Houfe  of  Lords.     And  in  the  cafes  of  i?<5^ 

ex  dcrn.  Brozvn  v.  Ho/w,  3  Wiljcn\  Reports, 

1737.  Goodwright  v.  Bmihnm,   Douglas  264. 

and  Coodright  v.  BillingtcKj   id.   753.   this 

do(5lrine  h  confirmed. 


244.  A  com- 


aecoljetfe0.  2B9 

244.  A  common  recovery  fuffered  afcer     Chnp.  XL 
an  erroneous  fine,  will  bar  the  ifTue  in  tail     <— v— «* 
from   bringing  a  writ  of  error  to  reverfe     £rf\ 
the    fine,   and    even    an   erroneous    reco- 
very  will  bar  a  writ  of   error  to  reverfe 
a  fine  until  the  recovery  is  reverfed,  becaufe 
a    common   recovery    with   voucher   bars 
every  k^nd  of  right  which  the  vouchee  or 
his  heirs  can  have  to  the  land  i   but  a  void 
recovery  is  no  bar. 

Thus  where  R.  Bartotiy  being  tenant  in   ^J^^^  q^^^ 
tail,  levied   an  erroneous  fine,  and  after-    Eliz.  s^S. 
wards  a  writ  of  entry  was  brought  againft 
the  cognizee,  who  appeared  and  vouched 
over  R.  Barton,  and  he  vouched  over  the 
common  vouchee.     After  the  death  of /?. 
Barton,  the  iffue  in  tail  brought  a  writ  of 
error  to  reverfe  the  fine,  to  which  the  re- 
covery was  pleaded   in  bar.     And  it  was 
refolved,  that  when  tenant  in  tail  levies  art 
erroneous  fine,  he  hath  yet  a  right  to  the 
land,  which  by  his  entry  into  the  warranty, 
and  recovering  thereby  an  intended  recom- 
pence  in  value  is  barred.     For   although 
tenant  in  tail  cannot  by  deed  rcleafe  errors 
to  bar  the  iflue  in  tail,  yet  as  by  fiine  or  re- 
covery he  may  bar  the  eftatc  tail  itfelf,  fo 
Vol.  U.  U  may 
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Chap.  XI.  may  he  bar  the  writ  of  error  -,  and  when  he 
'"^'""^  enters  into  the  warranty  and  vouches  over, 
and  haih  recompence,  he  Is  in  by  his  war- 
ranty of  all  eftates,  and  the  recompence  in 
value  is  a  fufljcient  bar  to  all  eftates  and 
rights  which  he  had  in  him. 


Eecot3Ctfe0.  29' 


CHAPTER    XII. 


Of  fome  other  EfFe(as  of  a  Common 
Recovery. 

245.    A    Common  Recovery  fufFered  by  a  Operates  as  a 

l\.   tenant  for  life,  without  the  con-  Forfeiture  of 

f    ,  c        .  .     ,  an  Ejiate 

currcnce  or  the  perlon  in  remainder  or  re-  f^^  nfg^ 

verfion,  operates  as  a  forfeiture  of  his  eftate 

for  life,  in  the  fame  manner  as  if  he  had  P^^^^"^  ^ 

Cafe 

levied  a  fine,  or  made  a  feoffment  in  fee.  ,  Rgp.  15, 


This   doftrine   was  deduced  from   the 
Common  Law  ;  for  if  a  demandant  in  a  real 
a6lion  recovered  againft  a  tenant  for  life  by 
default,  or  7iient  ded'ire,  or  by  pleading  co- 
venoufly,  to  the  difherifon  of  the  perfon  in    i  Inft.  35.  b. 
reverfion,   the   tenant  for  life  forfeited  his    ^S^-** 
eftate :   for  he  was  entrufted  with  the  free- 
hold, and   was   to   anfwer  the  priecipes    of 
Itrangers,   and  defend   his  own,   as  well  as 
the   reverfioner's  eftate  j   fo  that  when  he 
gave   way   to   the  demandant's  adion,  or 
vouched   a  ftranger,  he   admitted   the  re- 
verfion to  be  in  fuch  demandant  or  ftranger, 
U  2  and 
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Chap.  Xir.     gj^^  confequently  denied  the  tenure  of  the 

reverfioner,  which  was  a  forfeiture. 
Doe  V.  Lord 
Mulgrave, 

5  Ttrrm  246.  If  a  tenant  for  life  has  alfo  an  eflate 

Rep.  320.  j^  remainder,  he  nnay  then  fuffer  a  com- 
mon recovery  without  incurring  a  forfei- 
ture, 

Str''h  V.  One  Richards  being  tenant  for  life,  with 

Clifford,  remainder  to  his  firft  and  other  fens  in  tail, 

-,8,  *   remainder  to  the  heirs  of  his  body.  Richards 

conveyed  his  eftate  by  leafe  and  releafe  to 

a  third  perfon  to  make  him  tenant  to  the 

^rdecipCy  and  fufFcred  a  recovery. 

The  queftion  was  whether  this  recovery 
operated  as  a  forfeiture. 

The  court  was  of  opinion  that  the  re«- 
covery  did  not  operate  as  a  forfeiture. 
That  the  paflage  in  i  Inji,  ^S-  ^'  could  only 
be  underftood  of  a  bare  tenant  for  life  who 
took  upon  himfclf  to  do  an  a<5l  inconfift- 
ent  with  the  nature  of  his  eftate,  and  which 
Antef.  130.  before  the  flatute  of  14  Eliz.  would  have 
difplaced  the  remainders.  The  forfeiture 
of  his  eftate  was  therefore  a  proper  punifti- 
ment  upon  h'm  for  attempting  to  do  an  aft 
inconfiftent  with  his  tenure,  and  calculated 

to 


to  Injure  the  perfon  in  reverfion.  But  the  Chap.  Xll. 
law  a  ill  never  punifh  a  man  fordoing  that  ""^v-^ 
which  is  not  inconfiftent  with  the  nature  of 
his  eftace,  and  which  may  have  a  legal 
operarion.  Such  was  this  cafe,  for  Richards 
ftood  in  two  feveral  charafters,  that  of 
tenant  for  life,  with  a  remainder  in  tail  fub- 
fequent  to  that  limited  to  his  firft  and  other 
fons.  This  remainder  in  tail  was  all  that 
he  fought  to  bar,  and  the  law  fays  that  hav- 
ing the  immediate  freehold,  and  an  eftatc 
tail  in  remainder  in  him,  he  has  a  right  to 
bar  it. 

The  next  thing  then  was,  whether  the 
recovery  itfelf  would  operate  fo  as  to  fub-- 
jed:  him  to  a  forfeiture,  and  as  to  this  the 
court  were  unanimoully  of  opinion  that  it 
did  not,  becaufe  there  was  a  legal  fubje<5t 
for  it  to  work  upon,  namely,  his  remainder 
in  tail.  Richards  was  vouched  and  entered 
into  the  warranty,  not  in  refpeft  of  his  te- 
nancy for  life,  but  of  his  remainder  in  tail ; 
and  the  recompence  in  value  is  fuppofcd  to 
go  to  thofe  who  would  have  been  intitltd 
to  his  cftate  tail  and  thofe  who  flood  fubfe- 
quent  to  them,  and  pafled  over  his  firft 
and  other  fons,  who  had  the  firft  eftate  tail  ^-^^^  ^^^^ 
in  them;  and  as  they  received  narecom-  Mcnonii  v. 
U  3  pence,    <;  p^ 
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Chap.  XII.     pence,  their  eftate  was  not  difplaced  or  in 
any  manner  affefled  by  the  recovery. 

Comp.  Cop,         247.  It  is  faid  by  Sir  Ed'ujard  Coke,  that 

557-  if  a   copyholder  for  life  fuffcrs  a  recovery 

by  plaint   in  the  lord'^s  court,   as  copyhold 

of  inheritance,  this  is  a  forfeiture  ipjofa^o. 


Keen  v.  Kir-        This  do6trine   is   contradi£l:ed   by  a  de- 

^*  '    m^  j      termination  of  the  c  urt  of  Common  Pleas, 
199.  2  Mod.  ... 

32.  27    Car.  2.   in  which  it  was  refolved,  that 

when  tenant  for  life  of  a  copyhold  fufFers  a 
recovery  as  tenant  in  fee,  it  is  no  forfeiture 
of  his  eftate,  for  the  freehold  not  being  con- 
cerned, and  it  being  in  a  court  baron,  where 
there  is  no  eftoppel,  and  the  lord  who  was 
to  take  advantage  of  it,  if  it  were  a  forfei- 
ture, being  a  party,  it  was  not  to  be  re- 
fembled  to  the  forfeiture  of  a  free  tenant. 
And  that  cuftomary  eftates  had  not  fuch 
accidental  qualities  as  eftates  at  comamon 
law,  unlefs  by  fpecial  cuftom. 

Ejloppeh  248.  The  judgment  in  a  common  reco- 

Pigot  123.       yg^y  being  of  equal  force  with  a  judgment 
obtained  in  an  adverfary  fuit,  will  operate 
Ante  f  C3       as  an  eftopel  againft  all  thofe  who  are  par- 
ties to  it,  and  conclude  them  from  averring 
any  thing  againft  it.     But  a  common  re- 
covery. 


covery,  when  fufFered  of  an  eftate  tail,  will 
not  operate  as  an  eftopel  againft  the  iflue 
in  tai'l,  the  remainder-men,  or  reverfioner.    *°  ^°^*  45- 

249.  If  a  tenant  in  tail  by  purchafe,  un-  jnfome  cafa 
der  a  marriage-fettlement  made  by  his  an-  i-^fers  the 
ct^ox  ex -parte  maUrnay  with  the  reverfion 
in  fee  by  defccnt  ex  parte  materna^  fufi'ers 
a  common  recovery  to  the  ufe  of  himfelf 
in  fee,  this  eftate  will  defcend  to  his  heirs 
ex  parte  pat  em  a. 

Thus  vvhere  John  'Tregonwelly  being  feifed   Martin  ex 
in  fee  of  the  lands  in  queftion,  upon  the   J,^'        „ 

.         '  *  1  regonwell 

marriage  of  Mary  his  eldeft  daughter  with   v.  Strachar, 
Francis  Luttr ell y  by  indenture  executed  in    ^  ?!!'?•  *'79» 

1  rn  J  1  ^  '    ^ll^-  Rep- 

the  year  1680,  covenanted  to  levy  a  fine,  cs. 
and  fufFer  a  recovery  to  the  ufe  of  himfelf  5  Term  Rep. 
for  life,  remainder  to  Francis  Luttrell  for 
life,  remainder  to  his  daughter  Mary  for 
life,  remainder  to  the  firft  and  other  fons 
of  the  faid  Mary  by  the  faid  Francis  Lut- 
trell, remainder  to  the  firft  and  other  fons 
of  the  faid  Mary  by  any  other  huiband, 
with  remainder  to  his  own  right  heirs  in 
fee. 

A   fine  was  levied,  and  a  recovery  fuf- 
fcred,  to  the  ufes  of  this  indenture. 

U  4  On 


EecotJcrlcjs. 

On  the  death  of  Francis  Luttrell^  with* 
out  iflue  malej  the  faid  Alarjy  married  Sir 
Jacolf  Banksy  and  had  iffue  by  him  a  fon 
named  Jacohy  who,  on  the  dea  h  of  his  fa- 
ther and  mother  became  fcifed  of  an  eftatc 
tail,  in  the  faid  premifes,  and  of  the 
revcrfion  in  fee,  ex  -parte  maternoy  and  in 
the  year  1725,  fuffered  a  common  recovery 
in  the  ufual  form,  having  by  a  deed  of 
bargain  and  fale  inrolled,  made  a  tenant  to 
the  py^cipey  and  declared  by  the  fame  deed, 
that  fuch  recovery  (hould  be  and  enure  to 
the  Ufc  of  himfelf  and  his  heirs,  and  died 
without  iflue.  Upon  the  death  of  Jacolf 
BankSy  John  Stracban  entered  into  the  lands 
in  queflion,  as  heir  ex  parte  paternay  and 
Thomas  Tregonwell  brought  an  ejcftmcnt 
againft  him,  claiming  thofe  lands  as  heir 
to  the  faid  Jacob  Banks,  ex  parte  materna. 

The  queftion  wa?,  whether  this  recovery 
did  or  did  not  operate  as  a  new  purchafe, 
and  thereby  alter  the  defcent  f' 

The  court  of  King's  Bench  were  of  opi- 
nion, that  this  recovery  altered  the  nature 
of  the  eflate,  and  made  it  defcendible  to 
the  heirs  ex  parte  paterna» 

A  writ 


A  writ  of  error  was  broaght  from  this 
judgment  in  the  Houfe  of  Lords,  and  on 
behalf  of  the  plaintiff  in  error,  who  claim-    4  Brown  486, 
ed  ex  parte  tnaternaf  it  was  argued,  that  the 
rule  of  law  is  clear,  that  the  cftare  of  one 
dying  feifcd  by  defcent  ex  parte  maternay  cari 
defcend  to  none  but  the  heir  ex  parte  ma*- 
ierna^  it  being  founded  on  natural  juftice, 
that  an   eftate  fliould  go  lo  the  blood  and 
family  from  whence  it  came,   where   the 
owner  himfelf  has  not  thought  fit  to  give  it 
away  from  them  :   that  this  eftate  was  ori- 
ginally the    inheritance   of  Jacob   Banks*% 
mother   and  her  anceftors ;    and  therefore, 
if  there  had   been  no  interruption  in  the 
courfe  of  defcent,  it  muft  now  defcend  to 
the   plaintiff:    that  the  only  interruptions 
infilled  on  were  the  fettlement  of  1680, 
and  the  recovery  and  deed  of  vifes  in  1725. 
As  to  the  former  it  was  only  a  tc^mporary 
interruption  of  the  poflelTion,  by  the  parti- 
cular  or  partial  eftates  carved  out  of  the 
fee,    the   inheritance  being  ftill  left  to  de- 
fcend ex  parte  mater7ia\  and  whenever  thofc 
particular  eftates  fhould  determine,  whether 
by  the  death  of  the  parties,  or  by  bar  or 
extinguifhment    of   them,    the    poiTeffion 
woirid  return  to  the  old  inheritance  again  : 
and  as  to  the  latter,  the  recovery  and  deed 

of 
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Chap.  XII.  of  iifes  only  determined,  and  barred  the 
*  "  '  particular  eftates,  and  confequently  let  the 
fee  into  pofTedion,  in  the  fame  condition 
and  quality  as  when  in  reveiTion,  and  there- 
fore could  not  alter  the  nature  of  the  an- 
tient  ufe,  or  the  defcendible  quality  of  it :, 
that  this  is  clearly  the  cafe  where  a  fine  is 
levied  by  tenant  in  tail,  who  has  the  rever- 
fion  in  fee  in  himfelf,  it  having  been  fet- 
tled, that  fuch  a  fine  extinguiflies  the  eflatc 
tail,  and  lets  the  old  reverfion  into  poiTef- 
fion  ;  nor  is  there  any  material  difference 
between  a  fine  and  recovery  j  for,  fo  far  as 
their  refpe6live  powers  reach,  they  are 
both  univerfally  held  to  be  bars  of  the 
particular  eflates  and  conveyances  of  their 
own  inheritance  in  fee. 

It  i^s  objefted,  that  a  recovery  not  only 
bars  the  eftate  tail  but  the  remainders  alfo. 
But  that  diflindion  is  totally  immaterial, 
becaufe  it  afrefls  only  the  extent  of  the  bar 
or  extinguifliment,  not  the  mianner  in 
which  thofe  inflruments  operate  ;  it  proves 
the  recovery  to  be  a  bar  or  extinguifliment 
of  the  eftates  tail,  both  in  pofl"effion  and 
remainder,  but  does  not  prove  it  to  be  lefs 
a  bar  or  extinguifnment  of  either  ;  and 
the  bar  or  extinguifhmcnt  of  bo:h,  by  the 

recovery. 


/-ecovery,  as  much  lets  In  the  reverfion  in 
fee  afcer  both^  as  a  bar  or  extingiiifhment, 
by  fine  of  one,  lets  in  the  reverfion  in  fee 
dependant  on  that  one  only  :  that  this  dif- 
tinclion  could  not  be  applicable  to  the  cafe 
of  a  recovery  by  tenant  in  tail,  with  an 
imnnediate  reverfion  in  fee  in  himfelf;  and 
it  would  be  extremely  difficult  to  maintain, 
that  in  fuch  a  cafe  the  ufe  would  be  the  old 
one,  and  go  ex  parie  maierna  ;  but  that  in 
the  prefent  cafe,  it  was  a  new  one,  only, 
becaufe  there  was  an  intermediate  remain- 
der in  tail,  which  w^s  equally,  and  but 
equally,  barred  with  the  eftate  tail  in  pof- 
feffion  ;  or  if  that  fhoukl  be  admitted  to  be 
no  material  point  of  difiinflion,  it  would 
be  as  hard  to  maintain,  that  if  tenant  in 
tail,  with  reverfion  in  fee  in  himfclf,  de- 
fcending  ex  farte  materna,  bars  the  eflate 
tail  by  fine,  the  refulting  or  declared  ufe  in 
fee  to  himfelf,  would  be  the  ancient  ufe, 
and  go  ex  parte  materna -y  but  that  if  the 
fame  tenant  in  tail  bars  the  fam.e  eftate  tail 
by  a  recovery,  the  refulting  or  declared  ufe 
would  be  a  new  ufe,  and  go  ^.v  parte  pa- 
terna  :  that  it  was  apprehended  no  cafe 
could  be  cited  to  warrant  this  diftincStion  ; 
and  if  not,  reifon  and  cquirv  o-'/intcd  out 
that  thev  ought  both  to  have  the  lame  tf- 

ka.     '    . 

It 


^00  ftecoi3ct1ej^. 

Chsp.  XU.  It  IS  alfft  ob)e(fted,    that    a   recovery  h 

the  proper  conveyance  of   a  tenant  in  tail, 
with  remainder  over,and  therefore  operate3 
as   a  grant  from  hi'n  ;    and  that  the  reco- 
veror  comes  in  under  him,  in  the  per ,  as 
his  grantee,  and  therefore  as  a  purchafcr. 
But  this  would  be,  to  make  the  recovery 
operate,    not    as   a  bar  to  the  particular 
eftates    tail  in   pofTcffion    and    remainder, 
which  is  the  fenfe  and  language  of  all  the 
books,  but  as  a  bar  to  his  own  reverfion  in 
fee,  which  is  abfurd  ;  nor  indeed  is  a  reco- 
very, in  any  other  fenfe,  a  grant  from  the 
tenant  in  taij,  than  as  it  is  a  common  afTur- 
ance,  by  which  he  may  bar  thofe  particular 
cftates,  and  acquire  or  convey  the  fee  fim- 
ple  in  pofleffion  :   but  it  is  not  lefs  fuch  an 
acquifition,  if  he  gets  it  by  barring  the  par- 
ticular intermediate  cftates,  and  letting  his 
own  fee  into  pofTcfTion,  than  if  it  could  be 
faid  to  be  a  grant  of  the  eftate  tail  itfelf  to 
himfelf  in  fee.     But  whatever  might   be 
the  cafe,  where  the  eftate  tail  in  pofle/rjon, 
together  with  the  remainder  or  reverfion  in 
•    others,  include  the  whole  inheritance,  yet 
where  the  tenant  in  tail  in  poflefTion  has 
alfo    the    reverfion   in   fee,    the   recovery 
operates  as  a  conveyance  of  the  reverfion, 
and  a  bar  to  the  intermediate  cftates.     A 

recovery 
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recovery  is  not  a  fort  of  conveyance  more     -'^''P-  ^^^- 

propcT  CO  bar  remaindtrrs,  rhun  a  fine  is  tO 

bar  an  eftarc  tail  alone  ;    nor  can  the  reco- 

veror  come  more  under  the  tenant  in  tail, 

or  his  eftate,  or  be  more  properly  a  grantee 

from  him  of  his  cflate  tail,  than  the  ccnufee 

of  a  fine  is  under  theconuforj  and  yet,  in 

this  latter  cafe,  that  notion  clearly  does  not 

prevent  the  eftate  tail  from  merging  in  the 

fee. 

It  is,  however,  further  obje(5led,  that  the 
eftate  tail  is  continued  and  enlarged  by  the 
recovery  ;    but  this  is  at  beft  a  very  inac- 
curate manner  of  fpeaking,  if  not  unintelli- 
gible or  abfuid,  fince  an  eftate  tail  cannot 
continue  longer  than  the  ifilie  ^er  fcrmam 
doni  \  and  a  fee  fimple  cannot  with  any  pro- 
priety  be  called   an    enlarged    eftate    tail. 
The  only  reafonable  fenfe  of  fuch  expref- 
fion,  is,  that  the  tenant  in  rail,  by  exe'-cifing 
the   power  which   the  law  has  given  him, 
of  barring  the  eftates  tail,  has  become  pof- 
fefled  of  the  abfolute  fee  'n  poflrflion  ;   buc 
in  this  fenfe  it  is  no  otheiwifc  an  enh'-ge- 
ment  of  his  eftate,  than  a  furrender  of  te- 
tant  for  life  to  the  remainder- man  in   fee, 
is  an  enlargement  of  the  remainder- man's 
eftate,  and  is  therefore  more  propeily  an 

enlarge- 
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Chnp.XII.  enlargement  of  the  fee  finnple,  by  finking 
the  particular  eftate,  than  an  enlargement 
of  the  particular  eftate,  which  is  abfolutely 
deflroyed,  nor  does  this  manner  of  confi- 
dering  the  recovery,  in  the  leaft  injure  the 
abfolutenefs  of  thac  power  which  the  law 
gives  the  tenant  in  tail  over  the  eflate,  be- 
caufe  he  acquires  as  much  this  way  as  the 
other,  with  this  advantageous  circum- 
ftance,  that  it  keeps  the  cflate  in  its  natural 
channel,  and  prevents  the  afl  done  for  one 
purpofe  only,  from  enuring  to  another, 
which  the  party  never  thought  of,  and 
which,  if  he  had,  he  might,  and  probably 
would  have  avoided. 

In  fupport  of  the  judgnaent  it  was  con- 
tended, rhat  Jacoe?  Banks  being  tenant  in 
tail,  under  the  fettlement  of  1680,  by  pur- 
chafe,  and  not  defcenr,  the  rule  of  defcent, 
relied  on  by  the  plaintiff  in  error,  was  only 
applicable  where  the  perfon  whofe  eflate  is 
in  queftion  was,  at  the  time  of  his  death, 
feifed  by  defcent,  and  no  way  affedled  or 
influenced  the  prefent  queftion,  if  Jacob 
Banks  acquired  the  fee  by  fuffering  a  reco- 
very, as  tenant  in  tail  by  purchafe  :  that 
a  tenant  in  tail  is  confidered  in  law  as  poffi- 
ble  owner  of  the  whole  fee,  viz.  that  the 

remain- 


te-malnders  and  reverfions  are  in  his  power  ^'^■^?-  XII. 
by  fuffering  a  recovery,  which  is  the  adl  of 
tenant  in  tail,  and  takes  its  efFeft  out  of  the 
eftate  rail,  in  right  of  which  alone  he  is  em- 
powered to  fufftrr  fuch  recovery,  as  he 
thereby  acquires,  in  judgment  of  law,  aiii 
abfoluce  and  pure  fee  againft  the  remainder- 
men and  reverfioner,  although  the  rever- 
fion  were  in  a  ftranger  j  whereas,  by  a  fine, 
the  eftate  tail  is  only  extinguifhed,  and 
barred,  as  againft  the  ilTue  in  tail;  bur,  as 
to  the  remainder-men,  or  reverfioner,  ic 
fubfifts,  notwithftanding  that  afl,  as  a  bafc 
or  determinable  fee,  on  failure  of  iffue  :  it 
was  therefore  apprehended,  that  by  the  re- 
covery, Vv'hich  removed  all  reftraints  and 
limiitations  enfuing  or  dependent  after  the 
eftate  tail,  the  fee  fo  acquired  by  Jacob 
BankSy  proceeded  out  of  the  eftate  tail, 
and  took  its  efteift  to  the  ufe  of  the 
perfon  lb  enabled  in  law  to  fuffer  the 
fame,  as  the  refult  of  his  povver,  in  vir- 
tue of  the  eftate  tail,  which  was  gained 
by  fettlement  (i.  e.)  by  purchafe,  and  con- 
fecjuently  the  remiainders  and  reverfions 
which  fubfifted  before  the  recovery  were 
alike  extinguiftied,  and  put  to  an  end,  by 
force  and  operation  of  fuch  recovery  :  that 

if 


if  the  edate  tail,  as  to  the  iffue  only,  is  cort- 
fidered  as  barred  by  a  recovery,  and  the 
old  eftiue  in  fee  or  revcifion,  lubjtd  to  the 
cftace  tail,  is  let  in,  and  takes  place  as  con- 
tended for  by  the  plaintiff,  the  confequence 
and  inconvenience  thereof  would  be,  that  in 
that  cafe  every  eftate  in  the  kingdom,  of 
which  a  recovery  is  fuffered  by  a  tenan:  in 
tail,  feifed  alfo  of  the  reverfiun  in  fee, 
would  dill  remain  liable  as  aflets  by  defcent 
to  the  fpecialty  debts  of  the  anceftor,  from 
whom  it  defcended  (for  the  cftace  tail, 
while  it  fubfifts,  and  the  bafe  fee,  gained  by 
force  of  a  fine,  fufpends  the  remedy,  fo 
long  as  there  is  ifTue,  and  therefore  pre- 
fervcs  the  debts,)  and  this  form  of  convey- 
ance, invented  and  long  ufed  to  ftrengthen 
the  title  of  pofTcfTors  who  are  tenants  in 
tail,  would  be  a  means  of  deftroying  fuch  in- 
tention, and  would  revive  old  demands  to 
the  ruin  of  many  families. 

After  healing  counfel  on  this  wrir  of  er- 
ror, the  judges  (who  attended  according  to 
order)  were  dire<5led  to  deliver  thtii  opini- 
ons on  the  following  queftion,  viz.  "  whe- 
*'  ther,  upon  the  death  of  J^col?  Banks^  the 
"  eftate  in  queftion  did  by  law  del'cend  to 
"  his  heir,  on  the  part  of  the  mother,  or 
2  "  not  r" 


"not?"  And  the  iudo;es,  having  taken  Chap.  XII. 
time  to  confider,  the  Lord  Chief  Juftice  of 
the  Common  Pleas,  delivered  their  reafons 
at  large,  and  concluded  with  their  opinions, 
"  that  the  eftate  in  queftion,  upon  the  death 
"  of  Jacob  Banks,  did  not  defcend  to  his 
J'  heirs  on  the  part  of  the  mother."  Where- 
upon it  was  ordered  and  adjudged,  that  the 
judgment  given  in  the  court  of  King's 
Bench  (hould  be  affirmed. 

249.  The  principle  rpon  which  this  cafe 
was  dec  dc-d  is,  thjt  bv  u,^:  icccverv  the 
eftate  tail  was  converted  into  an  eftate  in 
fee;  and  as  Jacob  Ranks  cook  the  elhre  tail 
as  a  purchafer,  he  muft  have  taken 'the  fee 
•as  a  purchaR-r  alfo,  and  confequently  it  de- 
fcended  to  hi^  heirs  rfi<^ ' parte  ^atona;  but 
in  the  cafe  of  an  eftate  ta  1  by  df-fcentj  a 
recovery  will  not  make  it  defcendible  co 
.the  heirs  ex  parte  paferna,  v.  here  it  was  be- 
fore defcendible  to  the  h<i\is  ex  parte  ma^ 
ternay  and  this  do6lrine  extends  as  well  to 
copyhold  as    to  freehold  cftates. 

Catherine  Booker  being  feifed  of  an  e (late    Roe  v.  BaM- 

ta'd  by  purchafe  with  the-reve.fion  ex  parte   wm.slcrm. 

J     r         1       I       1  r  Rep-  ^°4« 

maternay  and  or  another  by  delctnt  ex  parte 

maternaj  of  v,  u  .h  part  was  cop\  hold,  joined 

with  her  hufband  in  fuffering  a  recovery  of 

Vol.  II.  X  the 
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^•^^'  the  freehold  eftates  in  the  court  of  Com-* 
mon  Pieas,  and  of  the  copyholds  in  the 
court  of  the  manor.  It  was  refolved,  that 
the  operation  of  a  recovery  .fuffercd  of  a 
copyhold  tltate  was,  as  to  this  point,  pre- 
cifcly  fimilar  to  that  of  a  recovery  fuffered 
of  a  freehold  eftate;  as  it  would  lead  to  per- 
plexity if  different  rules  were  applied  to 
different  forts  of  eftates. 

Ante  r.  247.  That  the  court  was  bound  to  adopt  the 
dodlrine  laid  dov/n  in  the  cafe  of  Ahrtiiz 
V.  Strackau,  and  therefore,  that  part  of  the 
eftate  which  the  perfon  who  fuffered  the 
recovery  took  by  purchafe,  muft  go  to  the 
heir  ex  parte  -patcrna,  and  that  which  flie 
took  by  defcent  from  the  maternal  ances- 
tor, to  the  heirs  ex  parte  materna. 

2  CO.  It  follows  from  the  fame  principle 

Abbot  V.  ■'  .„,-  n-r 

Burton.  11       that  a  recovery  fuffered  of  an  eltate  in  fee 
Mod.  I  Si.       fimple  will  not  alter  the  nature  of  the  de- 
Icent. 

R  'ocai'd    ^         251.  A  common  recovery  operates  as  a 
a  De-oi/e.  revocation  of  a  prior  devife  of  the  lands 

whereof  the  recovery  is  fuffered,  upon  the 
fame  principle  that  a  fine  has  that  effeft. 

Thus^ 


Fines,  f.  sSS- 


Thus,  where    a  tenant   in    tail  made  his  ^J^^p^I. 
wil',  vcnc.cby  he  deviftd  his  eftate  tail,  and 

afterwards  fuff'rrcd  a  recovery.     It  was  un-  I^'rter  v. 

animondv  .uljudged,  that  the  recovery  was  Lev.  p*.  3. 

a  revocation  of  the  will,  btcaufe  the  ertate  *°^- 
was  thereby  totally  altered. 

252.  So  where  Sir  Henry  Marwood,  Bart.  Marwocd  v; 
being  frifed  in  tail  male,  with  remainder  to  p'  wms, 
himfcif  in  fee,  of  a  confiderable  eftate  in  163. 
Tcrkjhirey  made  his  will,  and  devifcd  this 
eftate  to  his  nephew,  to  whom  his  title  was 
to  defcend.  Afterwards  Sir  Henry  Mar- 
wood  did,  by  leafe  and  releafe  convey  his 
eftate  tail,  to  triiflees  and  their  heirs,  to  the 
ufe  of  them  and  their  heirs,  in  order  to  make 
them  tenants  to  the  precipe  for  fufFering 
acommon recovery, which  common  recove- 
ry was  in  the  beginning  of  the"  deed,  laid  tci 
be  for  docking  and  barring  of  all  eftates 
tail  and  remainder^,  v.nd  for  veiling  tht  ^'ee 
fimple  of  the  premifcs  in  Sir  Henry  and  his 
heirs.  The  recoverv  was  accordingly  fuf- 
fered,  and  it  was  decreed  that  it  operated 
as  a  revocation  of  the  vvill,  it  *l)ting  a  fo- 
lemn  conveyance  upon  record,  and  flronger 
than  a  fcoffnt't:  for  the  recovery  being 
fuffered  by  Llie  tenar.t  in  :ail,  he  thereby 
acquired  an  abloiuie  tftaie  in  fee  fimple 
X  2  derived 


2  Ack.  324. 


30S  Eccoljerfe0. 

Chap.  XII.  derived  out  of  the  cftate  tail,  which  fee  w.ts 
never  devifed ;  confequently  it  was  even 
Itronger  than  the  cafe,  where  a  man  hav- 
ing lands  devifes  them,  and  afterwards 
makes  a  feoffment  of  them,  though  to  the 
ufe  of  himfelf  and  his  heirs,  and  though 
that  be  the  old  ufe,  and  the  old  eflate,  yet 
the  feoffment  amounts  to  a  revocation. 

Darley  V.  253.   /^/^f'lf^/ D^^r/*?)' being  feifed  and  pof- 

L-angworthy,  ^^^^^  ^^  ^^^^^.^j  ^.^^j   .^^^  leafehold  eftates 
Dom.  rroc. 

1774.  made  his   will  by  which  he  devifed  all  his 

real  ellates  in   the  counties  of  Devon  and 

Cornwall  to  the  refpondent  Langworthy  in 

flrift  fettlemcnt. 

Some  years  after  making  this  will,  the 
teflaror  fuffered  a  common  recovery  of  fe- 
veral  parts  of  the  eftates  thereby  devifed, 
and  by  proper  deeds  and  conveyances  de- 
clared the  ufes  of  fuch  recovery  to  himfelf 
in  fee. 

The  heir  at  law  of  the  tcftator  filed  his 
bill  in  the  Court  of  Chancery,  infifting  that 
as  the  recovery  was  fuffered  by  the  teflator 
long  cftcr  the  making  of  his  will,  and  as 
the  tefiator  did  not  republifh  the  fame,  or 
make  any  other  will  of  the  faid  eftates  after 

fufrerino: 
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iuffering  fuch  recovery,  the  will  was  there-     Chap.  XiT. 
bv    revoked,   with    refpeft    to   any  dc-vife 
therein   made  of  any  of  the  premifes  in- 
cluded in  the  recovery,  and  that  they  de- 
feended  to  the  heir  at  law. 


The  caufe  was  heard  before  Lord  Chan- 
cellor CaradeUy  v/hen  his  Lordfhip  ordered 
a  cafe  to  be  ftated  for  the  opinion  of  the 
court  of  Common  Pleas  upon  the  follow- 
ing queftion,  viz.  "  Whether  the  dtcd  ex- 
"  ecuted  and  the  recovery  fuffered  by  Fin- 
*'  ce}2t  Darky  was  a  revocation  of  the  will." 
And  the  cafe  having  been  fully  argued  be- 
fore that  court,  the  judges  certified  their 
opinion  that  the  deeds  executed  and  reco- 
very fuffered  by  the  teftator  Vincent  Darky 
were  a  revocation  of  his  will  as  to  the  lands 
comprifed  in  the  recovery. 


3  Wilf.  Rep. 


The  Lord  Chancellor  decreed  accord- 
ingly, and  the  lioufe  of  Lords  aflirmed  the 
decree  as  to  this  point. 

254..  In  the  cafe  of  Parfons  v.  Freeman^    3  Aik.  ']\\ 
the   fame  point  was  determined,  anc.  Lord 
Ilardivicke  is  reported  to  have  faid,   that  if 
a  recovery  be  for  a  particular  purpofe,  then     ,,      , 
it  (hall   revoke  no  further  than  to  anfwer 
X  3  tha 
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Ca>ip.  XII.  tb.Tt  niirpofe,  as  where  a  teftator  creates 
an  mate  for  years,  or  for  life,  in  the  lands 
<^evired,  it  fliall  operate  no  further. 


Lets  in  prior  255.   A  common  recovery  fufFered  by  a 

Ltcuinbrances.  .  .,     ,  .        n  ,  •  ,. 

tenant  in  tail,  lets  in  all  his  preceding  in- 
1  Rep.  62.  a.    Gumbrances,  and  renders  valid  all  the  a6ls 
Pio-otizo.        of  ownership  which   he  has  exercifed  over 
1  WiUbu's        the   eftate   tail.      So  that  if  a  tenant  in  tail 
^^^''*  makes  a  leafe  not  Vv'arrantcd  by  the  ftatute 

32  H.  8.  or  acknowledges  a  judgment  or 
recognizance,  and  afterwards  fuffers  a  com- 
mon  recovery,  it  will  operate  as  a  confir- 
mation of  thefe  charges  which  were  before 
defeafible  by  the  iflue;  for  the  recoveror 
acquires  an  eftate  in  fee  fimple  derived  out 
of  the  eftate  rail,  and  therefore  all  thofe 
acls  which  bound  the  tenant  in  tail  will  alfo 
bind  the  recoveror,  who  cannot  aver  that 
the  perfon  againft  whom  he  recovered  had 
but  an  eftate  tail. 


It  is  therefore  extremely  dangerous  for  a 
tenant  in  tail,  who  hau  made  leafes,  ac- 
knowledged judgments,  or  incumberf-d  his 
eftate  tail  in  any  other  manner,  to  fufFer  a 
com.mion  recovery,  becaufe  all  thofe  in- 
cumbrances will  thereby  become  valid,  and 

take 


take  place  before  any  charge  which  is  made     Coap.  Xir. 
on  the  lands  after  the  recovery.  '      " — '„ 

236.  Although  a  recovery  be  fufFered 
for  a  particular  purpofe,  yet  it  will  conlirm 
all  prior  incumbrances. 

In  the  caie  of  Goddard  v.  Co:VpIin-j  the  '  Chai.  Ca. 
following  queftion  was  pur:  Tenant  in  tail 
mortgages  for  years,  and  afterwards,  in 
confiderat'ion  of  marriage,  fufFers  a  reco- 
very, for  the  purpofe  of  fettling  a  jointure 
on  his  wife.  Whether  this  recovery  fhould 
enure  to  make  good  the  mortgage,  it  be- 
ing only  defigned  for  eftablifhing  the  mar- 
riage fettlement?  It  was  anfwered,  that  if 
there  had  been  no  recovery,  there  could 
have  been  no  jointure,  nor  couid  the  wife 
have  avoided  the  mortgage,  for  fhe  was  in 
by  the  a6l  of  her  hulband,  and  no  fubfe- 
quent  aft  of  the  hufband  could  have  a- 
voided  the  mortgage.  It  was  alfo  faid, 
that  if  a  tenant  in  tail  confeflies  a  judgmt- nr,  • 

i^c.  and  fuffers  a  recovery  to  any  collateral 
purpofe,  the  recovery  fliall  enure  to  make 
good  all  his  precedent  a6ls  and  incum- 
brances. 


X  4  257.  Where 


257.  Where  a  tenant  In  rail  irakes  flny 
convrv'".ce  or  rctdement  ct  h\H  cftafe  rail, 
w'  ich  is  not  binding  on  his  ifTue  ;  if  he  af- 
terwards fnfft  rs  a  Cv^Oimon  recovery,  it  will 
enure  to  make  good  the  preceding  con- 
veyance or  fettlemenr. 


Gopdright  Thus,  where  a  perfon  who  was  fcifed  to 

ex  dem.  j^j„^    an^j  (j^g  ht'ns  male  of  his  body,  re- 

Tvrrell  v.  -it-         tit 

Mead  and        mainder  to  his  own  right  heirs,  by  leale 

Shilf(  n,  and  re leafe,  previous  to  his  marriage,  con- 

3  Burr. 1 703.  ,    1  •         ,-,  n  1  r       r 

veyed   his   ettate  to  trultees,  to  the  ule  or 

himfelf  for  life,  remainder  to  the  ufe  of  his 
intended  wife  for  life,  remainder  to  his  firft  and 
other  fons  in  tail  male ;  the  marriage  took 
effefV,  and  they  had  iflue  a  fon :  nineteen 
years  afterwards  the  hufband  fufFered  a 
common  recovery,  and  declared  it  to  be  to 
the  ufe  of  J.  B»  and  his  heirs,  in  rruft  to 
fell  the  premifes  for  the  payment  of  his 
debts ;  J.  B.  fold  the  lands  for  the  pay- 
ment of  the  debc-s  according  to  the  truft 
repofed  in  him ;  the  tenant  in  tail  died,  and 
his  fon  claimed  ihc  lands. 

The  court  were  unanimoufly  of  opinion, 
that  the  recovery  enured  to  the  ufes  of  rhe 
fettlemenr,  and  therefore  that  the  purchafer 
had  no  title. 

258.  Gerard 


2^8.   Gerard  IValker   the   fa  her  bv   (tt^    ^^l^^"* 
dement  on  his  maf-riage  conveyed  an  eftate    ^, 

^  J  K,  lieney  v. 

to  the  life  of  himlelf  for  li^^e,  remainder  to    Hall,  Amb. 

the  fint  and  other  fons  of  the  marriage  in      '*^"  ^^o. 

tail. 

In  1733  ^^^  ^^"  *^"  h'5  marriage  con- 
veyed part  of  the  eftate  by  leafe  and  re- 
leafe  to  the  ufe  of  himfelf  for  life,  remain- 
der to  his  intended  wife  for  life,  remainder 
to  the  heirs  of  the  body  of  the  wife,  re- 
mainder to  his  own  right  heirs. 

In  1746  the  father  and  fon  mortgaged 
the  premifes  to  Henry  Peach  for  i  ooo  years 
to  fecure  300/.  and  fuffcred  a  common  re- 
covery and  declared  the  ufes  to  the  mort- 
gagee and  then  to  the  father  for  life,  re- 
mainder to  the  fon  in  fee. 

Lord  Hardwicke  was  clearly  of  opinion 
that  the  recovery  enured  to  the  ufes  of  the 
fcttiement  of  1733. 

259.  The  principle  that  a  common  re- 
covery fhall  operate  as  a  confirmation  of 
any  preceding  incumbrances  created  by  the 
perfon  who  fufFers  fuch  recovery,  is  found- 
ed in  natural  jullice,  which  forbidi.  men  to 

defeat 


defeat  their  own  contrads.  But  where  a 
tenii.nt  in  tail,  with  the  reverfion  in  fee  in 
himfelf,  creates  incumbrances,  and  his  Ton 
(on  who;n  the  eltate  tail  and  leverfion  in 
fee  dcfcends)  fuffers  a  recovery,  it  will  not. 
Fines  f.  374.  lil^e  a  fine,  operate  fo  as  to  let  the  reverfion 
into  pofleffion,  and  thereby  make  it  liable 
to  the  debts  of  his  father;  becaufe  the  ope- 
ration of  a  recovery  is  to  dcftroy  all  re- 
mainders and  reverfions  expe6tant  on  the 
eflate  tail,  and  the  fee  acquired  by  the  re- 
coveror  proceeds  out  of  the  eftate  tail. 

It  follows  from  thefe  principles,  that 
where  a  perfon  is  tenant  in  tail  by  defcent, 
with  the  reverfion  in  fee  in  him  alfo  by  de- 
fcent, he  ought  never  to  bar  his  eftate  by 
fine  only,  but  ought  alfo  to  fuffer  a  com- 
mon recovery,  which  will  effedlually  pre- 
vent the  eflate  thus  acquired  from  becom- 
ing liable  to  the  debts  or  contrads  of  his 
anceftor. 
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CHAPTER     XIII. 

What  Perfons,  Eftates,  and  Interefts, 
are  not  barred  by  a  common  Re- 
covery. 

260.  IV  T  O  perfons  are  barred  by  a  com-    „    . 

rV^  ^  J  Perfons -who 

1.  11  mon  recovery  but  thole  who  ayenctp. 
are  parties  to  it,  and  the  iflue  in  tail,  the 
remainder- men,  and  reverfioners,  and  per- 
fons claiming  under  conditional  limitations 
expedant  on,  or  to  take  efFeft  af:cr  eftates 
tail. 


ar- 


Thus  if  lands  are  given  to  a  hufband  and  pjgot  6c. 
wife,  and  the  heirs  of  the  body  of  the  huf- 
band, remainder  over,  and  the  hufband  a- 
lone  fufFers  a  common  recovery  in  which 
becomes  in  upon  the  voucher  and  vouches 
over,  fuch  recovery  will  bar  the  eflate  tail, 
and  tne  remainder  over;  bur  it  will  not  bar 
the  wife's  eitate,  becaufe  fhe  is  not  a  party 
to  it. 


261.  No 


Eeco'uci*ic0. 

aCi.  No  eftates  or  interefts  are  barred 
by  a  coniinon   recovery,   but  thole  which 
IJiatciprccc-      ^j.^  fubfequent  in  point  of  limitation  to  the 

dent  to  that  ^        .  '  .       . 

ofix^hichthe      eltate   of  which  the  recovery   is   fuffered; 
Rtrowy  IS       (qj.  ^]\  Jntercfis  precedent  fcmain   as  they 
were  before. 


jvffcred. 


Pigot  J37.  262.   Thus,  although  a   iccovery  be  a 

good  bar  to  a  rerrainder  for  years  limited, 
to  commence  after  the  detern.'ination  of  an 
eftate  tail;  yet  if  fuch  term,  be  limited  to 
arife  before  the  edate  tail,  it  will  not  be 
barred  by  a  recovery  fuffered  of  the  eftaie 
tail. 


A.  being  tenant  for  life,  remainder  to  B. 
Pledgardv.        .  1     r    r 

Lake,  ^"  ^^'^>  ^'  m^de  a  leafc  tor  years,  to  com- 

Cro.  Ehz.        m.ence  after  the  death  of  the  tenant  for  life. 

718. 

Dverci.b.      The  tenant   for  life   afterwards  fuffered   a 

in  Mar.f  common  recovery,  in   which  the  remain- 

^  "  ^'  der  man  in  tail  was  vouched  :  and  it  was 

determined  that  the  term  for  years  was  not 

barred  by  the  recovery,  but  that  the  lelTee 

might  falfify  it. 

7  Inft.  204,  263.  If  a  perfon   is  tenant  for  life,  with 

remainder   to   truftees  to  pieferve  contin- 
gent reniainders,  remainder  to  his  firft  and 

Oiher 


other  Tons  in  tail  male,  remainder  to  his  Chap.  XIII. 
daiicrhters  as  tenants  in  common  in  tail,  re- 
mainder  over;  and  having  a  daughter,  he 
joins  with  her  in  fufFering  a  common  reco- 
very, it  will  be  good  againft  the  tenant  for 
life,  and  his  daughter,  and  the  remainder- 
man: but  the  eftates-tail  limited  to  the  firfl: 
and  othet  Tons,  being  prior  to  the  eftate  of 
the  daughter,  and  being  fupported  by  the 
limitation  to  the  truftces,  will  not  be  af- 
fected by  the  recovery. 

i6.\.  A  common  recovery  does  not  bar  -^-t  Executoy 

an  executory  devife,   unlefs  the  perfon  to  y^^^^q  'loG. 

whom  the  executory  devife  is  given,  comes  i'igot  134. 
in  as  a  vouchee. 

Thus,  where  there  was  a  devife  to  Iho'    Pells  v. 
mas   Brown  and   his  heirs:    and  if  T^ow^^j-    ,J°^V^' 

(_ro.J.ic.590. 

fhould  die  without  ifTue,  living  IVilUam  his    Palm.  131. 
brother,  then  that  William  (hould  have  the 
lands,  to  him  and  his  heirs. 


Thomas  entered  upon  the  lands  thus  de- 
vifcd,  and  fufFcred  a  com.mon  recovery  of 
them. 


Thomas  afterwards  died  without  ifTue,  in 
the   life-time  of  his  brother  IJ  illravi;   and 

one 
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Ci.'ip.  xri.    one  of  the  queOicns  in  this  cafe  was,  v^he- 

' « '       ther   this   executory  devife  to  IFilliam  was 

barred  by  the  recovery. 

All  the  judges  (^except  Doddridge)  held, 
that  this  recovery  did  not  bar  the  executory 
devife  to  William  ;  for  the  pcrfon  v/ho  fuf- 
fcred  the  recovery  had  an  tdate  in  fee  finrj- 
ple,  and  William  had  but  a  poOibiliry  ;  fo 
ih^it  no  recovery  in  value  could  pofTibly 
extend  to  his  eftate,  unlefs  he  had  been  a 
party,  by  coining  in  as  a  vouchee  in  which 
cafe,  it  was  agreed,  he  would  have  been 
barred,  becaufe,  by  entering  into  the  war- 
ranty, liis  poffibility  would  have  been  de- 
flroyed. 

r„  ,    ,  .J  26c.  When  recoveries  were  eftabliflied 

Ej.ates  tail  J 

granted hy  the    as  common  afTurances   the  judges  deter- 

Go:vf2csa        ,-j^jr^ed    that   every    fpecies   of  eftate    tail, 

Servkef.  whether   created   by   a  fubjed  or  by   the 

crown  was  barrable  by  a  recovery,  as  alfo 

all  fuch  remainders  over  and  reverfions  as 

were   vefted   in   any  private  perfons  i  and 

even    where   the  ultimate    reverfion   was 

vefted  in  the  crown,  it  was  fully  eftablifhed 

Dyer  37.  a.      j-j^^j.   ^  recovery  would  bar  the  iflue  in  tail 

2  Rep.  15,  J     n      n  '■  •    J        ■  J-   . 

ro  and  all  eitates  in   remainder   intermediate 

between  the  eftate  tail  and  the  reverfion 

verted 


50. 


vefted  in  the  crown,  for  othervvife  a  perpe-    chap.  XIII. 
tuitv  might  have  been  created  by   limiting 
an  ultimate  reverfion  in  the  crown, 

166.  The  power  thus  allowed  by  the 
judges  to  tenants  in  tail  with  reverfion  in 
the  crown,  of  barring  their  own  iffue  was 
taken  away  by  the  ftatute  34  and  35  Heir. 
8.  c.  10.  by  which  it  was  enabled,  /e^,  2. 
*'  That  no  feigned  recovery  to  be  had  by 
"  aiTent  of  parties  againfl:  any  tenant  or 
"  tenants  in  tail  of  any  lands,  tenements  or 
"  hereditaments  whereof  the  reverfion  or 
"  remainder  at  the  time  of  fuch  recovery 
**  had  {hall  be  in  the  king  (hall  bind  or 
*'  conclude  the  heirs  in  tail  whether  any 
"  common  voucher  be  had  in  any  fuch 
"feigned  recovery  or  not;  but  that  after 
*'  the  death  of  every  fuch  tenant  in  tail 
*'  againft  whom  any  fuch  recovery  fhall  be 
"  had,  the  heirs  in  tail  may  enter,  have  and 
"  enjoy  the  lands,  tenemtrnts  and  heredi- 
*' taments  fo  recovered,  according  to  the 
"  form  of  the  Li;:ft  of  intail,  the  faid  reco- 
"  very  or  any  oiher  thing  or  things  to  be 
*^  had,  done  or  fuffered  by  or  againft  any 
"  fuch  tenant  in  tail  to  the  contrary  not" 
"  withfianding." 


SeSr, 


Se5f.  3.  and  *'  That  the  heirs  of  every 
"  fuch  tenant  in  tail  againll:  whom  any  fuch 
"  feigned  recovery  fhall  be  had  (hall  take 
"  no  advantage  for  anv  recompcnce  in  va- 
**  lue  againft  the  voucb.er  nor  his  heirs." 

267.  The  objeft  and  intention  of  thefe 
a(5ls  was,  to  perpetuate  in  f.imilie?,  ihofe 
tftates  v/hich  were  given,  or  procured  to  be 
given  to  them  by  the  crown,  as  a  reward 
for  fome  eminent  fervices,  that  they  might 
be  a  perpetual  teftimony  of  the  munificence 
of  the  crown,  and  an  inducement  to  thofe 
families,  to  perfevere  in  that  loyalty  which 
v/as  the  original  caufe  of  the  gift:  fo  that 
now  whenever  a  perfon  is  tenant  in  tail  of 
the  gift  of  the  crown,  and  the  ultimate  re- 
verfion  in  fee  continues  veiled  in  the  crown, 
neither  a  fine  or  recovery,  levied  or  fuffer- 
ed  of  fuch  eftate  tail,  will  bar  the  iflue  in 
tail,  the  remainder-men,  or  the  reverfion 
which  is  vefted  in  the  crown. 


^  „  268.   Sir    Edward   Coke    has    obferved, 

I  Inft.  372. 

b.  that  in   the  conftru6tion   of  thefe  ftatutes, 

the  judges  have   laid  down  the  ten  follow- 
ing rules : 

"  ifl:.   That  the  eftate  tail  muft  be  ere- 

*'  ated  by  a  king,  and  not  by  any  fubjeft, 

4  "  albeit 


'^'  albeic  the  king  he  his  heir  to  the  fevf  r-    Chap.  XIII. 

"  fion,  for  the   preamble  fpcaks   of  gitcs 

"  made  to  fubjefls,  and  ncne  can  have  fub- 

"  jedls  but  the  king;  and  alfo  in  the  pre- 

**  amble  it  is  faid  (for  fervice  done  ro  the 

"  kings  of  the  realm)  and  the  body  of  the 

*'  aft  referreth  to  the  preamble,  and  therc- 

**  fore  if  the  Duke  of  Lancajler  had  made 

**  a  gift  in  tail,  and  the  reverfion  defcend- 

"  ed   to  the  king,  yet  was  not  that  eftate 

"  rail  retrained  by  that  ftatute,  and  fo  of 

*'  the  like. 

"  adly.  If  the  king  grant  over  the  rever- 
"  fion,  then  a  recovery  fuffered  will  bar  the 
"  edate  tail,  becaufe  the  king  had  no  re- 
**  verfion  at  the  time  of  the  recovery. 

"  jdly.  If  the  king  make  a  gift  in  tail, 
**  the  remainder  in  tail,  or  grant  the  rcvcr- 
"  fion  in  tail,  keeping  the  reverfion  in  the 
"  crown,  a  recovery  againft  tenant  in  tail 
"  in  pofl^efiion,  fiiall  neither  bar  the  eftate 
"  tail  in  pofi^efTion  by  the  exprefs  purview 
"  of  the  ftacute,  nor,  by  confequence,  the 
"  eftate  in  remainder  or  reverfion,  for  that 
*^  the  reverfion  or  remainder  cannot  be 
*^  barred,  but  where  the  eftate  tail  in  pofl^ef- 
*'  fion,  is  barred. 

Vol.  II.  Y  « 4thly. 
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"  4thly.  If  a  fubjcfl  make  a  gift  in  talf, 
"  the  remainder  to  the  king  in  fee,  albeit 
*'  the  words  of  the  ftatutc  be  (whereof  the 
*^  reverfion  or  remainder  of  the  rame>  (3'c.) 
*'  yet  feeing  the  eilare  in  tail  v\as  not  creat- 
'^  ed  by  a  king,  as  hath  been  faid,  the 
*'  eftate  tail  may  be  barred  by  a  common 
''  recovery. 


'^  5thly.  If  Prince  Henryy  fon  of  Henry 
"  the  Seventh,  had  made  a  gift  in  tail,  the 
'^  remainder  to  Henry  the  Seventh  in  fee, 
*'  which  remainder,  by  the  death  of  Henry 
**  the  Seventh,  had  defcended  to  Henry  the 
**  Eighth,  fo  as  he  had  the  remainder  by 
*^  defcent,  yet  might  tenant  in  tail,  for  the 
*'  caufe  aforefaid,  bar  the  eftate  tail  by  a 
*'  common  recovery. 

'*  6thly.  The  word  (remainder)  in  the 
"  flatute,  is  no  vain  word,  for  the  words  of 
"  the  preamble  be,  the  king  hath  given  or 
"  granted,  or  otherwife  provided  to  his  fer- 
"  vants  and  fubjecfls.  The  word  (reverfion) 
**  in  the  body  of  the  a61:,  hath  reference 
*^  to  thefe  words,  (given  or  granted)  and 
*'  (remainder)  hath  reference  to  thefe  v/ords 
*'  (otherwife  provided)  as  if  the  king,  in 
"  confidcration  of  monev,  or  of  alTurance 

'^  of 


"  of  land,  or  for  other  confideration  bv  way     Chap.  XIFI. 

"  of  provifion,   procure  a  fubje6l,   by  deed  " 

^'  indented  and  inrolled,  to  make  a  gift  in 

'•'  tail  to  one   of  his   fcrvanrs  and  fubjefts, 

*'  for  recompencc  of  fervice  or  other  con- 

''  fideration,  the  remainder  to  the   king  ia 

"  fee,  and   all  this   appear  of  record  j   this 

**  is   a  good  provifion  within  the  ftatute, 

"  and  the  tenant  in  tail  cannot  by  a  com- 

"  mon   recovery   bar  the  ellate  tailj   fo  it 

*'  is  if  the  remainder  be  limited  to  the  king 

**  in  tail  J   but  if  the  remainder   be  limited 

"  to  the  king  for  years,  or  for  life,  that  is 

"  no  fuch   remainder  as  it  is  intended  by 

*'  the  flarute,  becaufe  it  is  of  no  remainder 

"  of  continuance,   as  it  ought  to  be,  as  it 

"  appeareth  by  the  preamble,  and  it  ought 

*•  to   have  feme   affiniLy  with  a  reveifion, 

**  wherewith  it  is  joined. 

"  ythly.  Where  a  common  recovery  can- 
"  not  bar  the  eflate  tail  by  force  of  the  [aid 
"  ftatute,  there  a  fine  levied  in  fee,  in  tail, 
"  for  lives,  or  years,  with  proclamations 
"  according  to  the  ftatutes,  flial!  not  bar 
"  the  eftate  tail,  or  the  iffue  in  tail,  where 
"  the  reverfion  or  remainder  is  in  the  king, 
**  as  is  aforefaid,  by  reafon  of  thele  words 
"  in  the  faid  a<ft  (the  faid  recovery,  or  any 
Y  2  "  thing 
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Chap.  XIU.  "  thing  or  things  hereafter  to  be  had,  donCj 
"  or  luffered,  by  or  againft  any  fuch  te- 
"  nant  in  tail  to  the  contrary  notwithftand- 
*'  ing,)  which  words  include  a  fine  levi- 
"  ed  by  fuch  a  donee,  and  reftraineth  the 
*'  fanne. 

"  8thly.  But  w^here  a  common  recovery 
"  (hall  bar  the  eftate  tail,  notwithftanding 
"  that  ftatute,  there  a  fine  with  proclama- 
"  tion  fhall  bar  the  fame  alfo. 

"  pthly.  Where  the  faid  latter  words  of 
"  the  ftatute  be  (had,  done,  or  fuffered  by 
"  or  againft  any  fuch  tenant  in  tail)  the 
"  fenfe  and  conftrucftion  is,  where  tenant 
"  in  tail  is  party  or  privy  to  the  a6t,  be  it 
"  by  doing  or  fuffering  that  which  fhould 
"  work  the  bar,  and  not  by  mere  permiffion, 
*^  he  being  a  ftranger  to  the  a6l,  as  if  tenant 
*^  in  tail  of  the  gift  of  the  king,  the  rever- 
"  fion  to  the  king  expedlant,  is  difieifed, 
"  and  the  difieifor  levy  a  fine,  and  five 
**  years  pafs,  this  fhall  bar  the  eftate  tail  (a); 

«  and 


(a)  The  only  authority  quoted  by  Sir  Edw.  Cchp 
in  fupport  of  this  pofition,  is  the  cafe  of  StraffieU  v. 
Dover,  Tr'nu  39  Eliz.  which  is  reported  in  i  Cro.  595. 

6iz.. 
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"  and  fo  If  a  collateral  anceftor  of  the  do- 
"  nee  releafe  with  warranty,  and  the  donee 
'*  fuffer  the  warranty  to  defcend  without 
"  any  entry  made  in  the  life  of  the  ancefbor, 
*'  this  (hall  bind  the  tenant  in  tail,  becaulc 
"  he  is  not  party  or  privy  to  any  adl,  either 
*'  done  or  fuffered  by  or  againft  him. 

*'  lothly.  Albeit  the  preamble  of  the 
**  ftatute  extend  only  to  gifts  in  tail,  made 
"  by  the  kings  of  England  before  the  aft, 
**  (viz.  hath  given  and  granted,  ^r.)  and 
"  the  body  of  the  afl  referred  to  the  pre- 
"  amble  (viz.  that  no  fuch  feigned  reco- 
**  very  hereafter  to  be  had  againft  fuch  te- 
•'  nant  in  tail)  fo  as  this  word  (fuch)  may 
"  feem  to  couple  the  body  and  the  pream- 
*'  ble  together,  yet  in  this  cafe  (fuch)  (hall 
**  be  taken  for  fuch  in  equal  milchief,  or  in 
**  like  cafe ;  and  by  divers  parts  of  the  acV, 
*'  it  appeareth  that  the  makers  of  the  adt 
"  intended  to  extend  it  to  future  gifts,  and 

612.  but  no  judgment  was  given  on  this  point  and 
Juftice  f f alnijley  ohkrved,  that  if  luch  a  dodlrine  vvce 
admitted,  it  would  be  a  common  mifchief,  for  then 
tenants  in  tail  of  the  gift  of  the  crowa  mir-K:  get 
themfelves  difleifed,  in  which  cafe  a  finelevif-J  by  ti'.e 
difleifor,  would  bar  the  iflue.  nJe  i  i/V/,  I06.  i 
Roll.  Rep.  171  . 

¥3  "  fo 
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Chap.  XIII.    <c  ^Q  Is  ti^e  ]a^  taken  at  this  day,  without 
"  queftion." 

269.  As  thcfe  ftatutes  deprive  tenants  in 
tail  of  the  gift  of  the  crown  of  all  power 
of  alienation,  the  judges  have  conftrued 
them  ftri6lly  ;  and  it  is  obfervable  that  an 
eftate  tail  of  this  kind  is  now  the  only  per- 
petuity which  can  pofTibly  be  created. 

270.  It  was  fornnerly  ufiial  for  perfons 
who  were  feifed  of  eftates  tail  of  this  kind, 
to  procure  the  confent  of  the  crown  to  ali- 
enate them  which  was  commonly  effeded 
in  this  manner  i  the  crown  conveyed  the 
rcverfion  to  a  fubjeft,  either  in  truft  for 
itfelf,  or  for  the  tenant  in  tail,  by  which 
means  a  fine  or  recovery  was  a  good  bar  of 
the  eftate  tail,  according  to  the  fecond  rule 
laid  down  by  Sir  Edward  Coke, 

Earl  of  Chef-        jhys  \^  ^^as  held  by  all  the  judges,  that 

tcfield's  .  . 

ciife,  i^  the  king  made   a  gift  in    tail,   referving 

Hard.  409.  (j^e  Tcvc\  fion  to  himfclf,  and  afterwards  per- 
mitted the  tenant  in  tail  to  fuffcr  a  com- 
mon recovery,  by  granting  the  reverfion  to 
a{lrarp;er,  in  trufr,  to  reconvey  it  atter  the 
recovery  was  fuffcred,  it  would  bar  both  the 
eflace  tail  and  the  reverfion,  becaufe  the  re- 
verfion 


verfion  was  once  fevered  from  the  crown,  Chap.  XIII. 
by  which  means  the  privity  of  eftate  was 
deftroyed  j  for  the  intention  of  the  ftatute 
was  only  to  reftrain  common  recoveries, 
where  the  reverfion  always  continued  in  the 
prown  without  any  alteration. 

Since  the  ftatute  i  Ann.  ft.  i.  c.  y.f.  5. 
this  mode  of  evading  thefe  afVs  is  effectually 
prevented,  the  crown  being  reftrained  by 
that  ftatute  from  alienating  its  poflefTions 
for  a  greater  eftate  than  three  lives,  or 
twenty-one  years. 

271.  No  alteration  in  the  limitations  of 
an  eftate  tail,  whereof  the  reverfion  conti- 
nues in  the  crown,  will  enable  the  tenant  in 
tail  to  bar  his  iffuc  or  the  reverfion. 

Thus  in  the  cafe  of  the  Earl  of  Dcrhy,    Murrey  ev 

one  of  the  queftions  was,  Whether  an  eftate    ^"^^  ^"^  °^ 
T  Derby  v. 

tail,  granted  by   Richard  3.   to  the  Derby   Eyton  and 

family,  as  a  reward  for  fervices,  which  by   ^**^5* 

.  .     ,  ^     T. Raym. 

a  private  adl  of  the  4  7^^^-  '•  was  limited    260. 

to  the  heirs  males  of  the  famwlv,  in  a  dif-    I'oilexf.  491. 

r  c  I         •        'i  •   1     ■     ,      1     2  Show.  IC4. 

rerent  manner  from  that  in  which  it  had    sir  T.  Jones 

been  limited  by  the  letters  patent,  the  re-    *37- 

verfion  ftill  continuing  in  rhe  crown,  was 

within  the  protedion  of  thefe  rtatutes  ?  And 

Y  4  the 
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Chap.  XIIL    the  majority  of  the  judges  in  the  Exche- 

"r^TTT"'*^       ^^^^  Chamber  were  of  opinion,  that,  not- 

1  Wilion  •  ,  n       1  •  • 

Rep.  275.        withitandjng  the  alterations   made  by  the 

private  aft  of  parliament,  as  they  were  all 
within  the  compafsof  the  old  intail,  and  as 
the  reverfion  ftill  continued  in  the  crown, 
theeftate  was  within  the  protedlion  of  the 
34  and  ;^^  Hen.  8. 

272.  If  a  perfon  conveys  lands  to  the 
crown,  with  an  intent  that  the  crown  Ihould 
rcconvey  them  to  the  fame  perfon  in  tail^ 
referving  the  ultimate  reverfion  to  the 
crown,  fuch  an  edate  will  not  be  within  the 
protedion  of  thefe  ftatutes. 

John'bn  ex  Thus  where  William  Earl  0^  Berhy  con- 

dem.  Earl  of    yeyed  land,  to  truftees,  to  the  intent  that 

Anslciea  v.  ,  _        ,  ,  ,      ^  „,. 

Earl ot  Derby    ^"^Y  Ihould  convey  the  lame  to  queen  Eh- 
Pgorsoi.       zabeth,  her   heirs  and  fucceflbrs,  that  the 

II  Mod. 30.1.     _,     ,      -  ^r-,     7         •    I  r  e 

2  Show.  104.    Earl  c^  Berhy  might  accept  of  a  grant  trom 

the  crown  of  the  fame  lands,  to  him  and 
the  heiis  male  of  his  body,  leaving  the  ul- 
timate reverfion  in  the  crown,  which  was 
accordingly  done. 

It  was  determined,  that  this  efiate  tail 
W3S  not  within  the  protedion  of  thofe  fia- 

tutes. 
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tutes,  it  being  a  fraudulent  contrivance  to     Chap.  Xlll. 
create  a  perpetuity,  v-n^v'-w' 

27  ^.  No  efbate  tail  granted  by  the  crown,    • 
will   fall  under  the  proteflion  of  thefe  fta- 
tutes,  unlefs  the  grant  appears  to  have  been 
made  as  a  reward  for  fer vices. 

Thus  where  it  was  found  by  fpecial  ver-    Perkins  r. 
di(5l,  that  one  IVilliam  Dexter,  being  tenant   ^^Z    *   d 
in  fee  of  the  premifes,  enfeoffed  Henry  Earl   654, 
0^  Derby,  afterwards  king  Henry  4.  to  hold   4liurr.2223, 
to  him  and  his  heirs.    Afterwards  the  king, 
by  letters  patent  under   the  duchy  fcal  of 
Lancajier,  7  Hen.  4.  reciting  the  faid  feoff- 
ment, and  that  Margaret  the  wife  of  John- 
Milton  was  grand-daughter  and  heir  o(  IVil- 
liam Dexter,   and  that  Milton  and  his  wife 
had  petitioned  the  king  to  be  fully  re  en- 
feoffed thereof;  nous  voiilantz  cele  partiefoit 
fait,   ceo  que  loy,  bone  foy^  £f?  conjcience  de- 
mandent,  have  of  our  efj^ecial  grace,  given 
and   granted  to  the   faid   John  Milton  and 
Margaret  his  wife,  and  the  heirs  of  the  bo- 
dy of  the  faid  Margaret,  the  faid  premifes, 
to  be  holden  as  of  the  king  and  his  heirs, 
dukes  of  Lancajter,  as  of  the  duchy  of  Lan- 
cajler  in  chief  for  ever,   with  revcrfion  to 

th^ 
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,^  if  -^  "    tHe  king  and  his  heirs,  dukes  of  Z.ancajier, 
on  failure  of  idue  of  the  faid  Margarets 

The  queftion  was,  Whether  the  intail 
created  by  the  letters  patent  of  Hen.  4.  with 
the  reverfion  to  the  king  in  fee,  was,  under 
all  its  circumflances,  fuch  an  eftate  tail  as 
was  protecT:ed  from  being  barred  by  a  com- 
mon recovery,  by  virtue  of  the  (latute  34 
Jlen.  '^.c.  20} 

It  was  infifted  for  the  plaintiff,  ift.  That 
no  eftate  was  intended  to  be  protecfted  by 
that  flarute  but  fuch  as  had  been  given  or 
provided  by  the  king  in  reward  of  fome 
fpecial  fervices,  becaufe  the  preamble  of  the 
a(5l  fpeaks  only  of  eflates  granted  upon  fuch 
confideracions.  2d.  That  this  grant  ap- 
peared upon  the  face  of  it,  to  be  merely  a 
rcftitution  of  what  belonged  of  right  to  the 
grantees  ;  an  ad  of  juftice,  and  not  of  boun- 
ty in  the  king;  ceo  que  loy,  honefoy^  ^  con- 
Jcience  demandent\  for  which  purpofe,  it 
mufl:  be  fuppofed,  either  that  a  legal  title 
fubfifted  in  the  grantees,  paramount  to  the 
title  of  king  Ihnry  4.  by  means  of  fome 
condition  c  r  defeazance  annexed  to  M^illiam 
Dexter\  feoffirjent  to  the  Earl  o(  Dcrh,  or 
that  Dexter  and  his  heirs  had  an  equitable 

right, 


right,  and  that  king  Henry  4.  when  Earl  of    Chnp.  xiir. 
Derby,  was  merely  a  feofFee  to  ufes. 

To  this  it  was  anfwered  for  the  defend- 
ant, I  ft.  That  if  the  words  of  an  enadlincj 
claufe  are  wider  and  more  extenfive  thaa 
the  preamble,  the  preamble  fhall  not  nar- 
row and  confine  them ;  that  though  the 
principal  purvieu  of  the  acl  was,  to  protect 
fuch  eftatcs  tail  as  were  granted  for  fc;  vices 
done,  yet  this  was  not  ihc  only  rcafon.  The 
diminution  of  the  king's  fccdal  rights  was 
alfo  exprefsly  alledged  as  another  reafon, 
which  would  happen  oftener  by  cutting  off 
intails,  and  thereby  preventing  infancies  and 
wardfhips.  That  if  fci  vices  were  indifpen- 
fably  neccflary  to  bring  a  grant  within  the 
prozeftion  of  the  fbuute,  the  law  v/ould  aC 
this  dillance  of  time  prefume  them.  That 
in  the  (latute  of  fines,  32  Hen.  8.  c.  36. 
there  is  the  fame  proteclion  of  eftates  tail, 
the  reverfion  of  which  is  in  the  crown,  and 
in  pari  materia  both  ftatutes  fliould  be  uni- 
formly conftruedj  that  in  i  A'/id.  140.  and 
]  Inji.  37^.  where  this  ftatute  is  fully  ex- 
plained, not  a  word  appears,  to  prove  that 
Services  muft  be  Hated  in  the  grant. 


2d.  That 


2d.  That  an  intail  which  had  lafted  three 
hundred  and  fixry  years  under  the  pro- 
tedion  of  this  ftatute,  ought  not  now  to  be 
ihaken  by  prefurrptions  and  conjedures. 
Its  having  been  lb  long  unbarred,  gives  a 
prefunnpcion  that  the  owners  knew  it  was 
unbarrable.  The  firft  attempt  to  alter  the 
intail  was  in  1652,  when  there  was  no 
king  in  being,  and  all  the  crown  lands,  as 
well  in  reverfion  as  in  poficfTion,  were 
veiled  in  truftees  for  fale  ;  and  if  the  re- 
verfion is  once  out  of  the  crown,  the  pro- 
tecfiion  is  gone. 

3d.  That  there  was  no  ground  to  fup- 
pofe  a  condition  or  defeazance  annexed  to 
Dexter' s  feoffment  j  as  the  feoffment  is 
recited,  and  no  mention  made  of  any  de-^ 
feazance  or  condition. 

4th.  That  fuppofing  the  Earl  o^Berhy  a 
feoffee  to  ufes,  which  was  not  proved,  dill 
the  grant  of  Henry  4.  was  free  and  gratui- 
teous  J  for  as  the  law  of  ufes  then  ftood, 
before  the  flatute  i  Rich.  3,  f.  5.  if  the  king, 
when  a  private  man,  was  feifed  to  an  ufe, 
upon  the  affumption  of  the  crown,  the  ufe 
was  extinguiilied,  and  the  king  became  ab- 
lolute  owner  of  the  eftate.     To  re-grant  it 

to 
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to  the  feoffor  might  be  generous  and  ho-  Chap.  xrir. 
nourable,  but  was  (legally  fpeaking)  gratui- 
tous. But  it  could  not  be  the  execution 
of  a  ufe,  becaufe  the  king  only  grants  an 
eftate  tail,  relerving  the  fee  to  himfelf; 
makes  it  a  tenure  in  capite,  and  to  be  hol- 
den  of  the  duchy  of  Lancajler^  which  is 
quite  incompatible  with  the  idea  of  the 
Earl  of  Derby's  being  merely  a  feoffee  to 
ufes,  which  muft  have  been  executed  in  the 
fame  plight,  as  when  the  original  feoffment 
was  made. 

Lord  Mansfield. — "  It  is  certain  that  the 
**  preamble  of  a  ftatute  cannot  reftrain  the 
"  enadling  part  of  it,  where  the  enafting 
*'  part  is  clearly  larger  than  the  preamble, 
"  But  in  this  cafe,  the  eftatcs  mentioned  in 
"  the  enafting  part,  clearly  refer  to  thofe 
**  in  the  preamble,  by  the  word_/«f^,  which 
**  runs  through  the  whole.  It  mud  thcre- 
"  fore  be  admitted,  that,  in  order  to  obtain 
**  the  protc(5lion  of  the  fbatute  of  Hen.  8. 
*'  the  eftate  tail  muft  be  of  the  gift  or  pro- 
**  ^'///o«of  the  king,  by  way  of  reward.  As 
*'  for  the  fervices,  which  are  the  confidera- 
**  tion  offuch  gift,  thefe  muft,  atadiftance 
**  of  time,  be  prefumed,  and  need  not  be 
"  proved.     To  take  it  out  of  the  ftacute, 

"  you 
4 
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Chap.  XIII.  <f  you  muft  flievv  that  it  is  not  of  the  gift, 
*'  or  provifion  of  the  king.  And,  in  the 
*'  prefcnc  cafe,  it  is  plainly  not  (oj  upon  the 
*'  face  of  it.  The  petition  is  founded  up- 
*'  no  no  other  confidcrationjthan  that  Eliza- 
*'  beth  Milton  was  coufin  and  heir  o^  Dextery 
"  who  infeoffed  the  Earl  of  Derby.  No 
"  merits  are  mentioned,  notwithllanding 
"  the  ftatute  4  Hen.  x.  c.  4.  was  then  recent. 
*'  The  king  himfclf  flates,  that  he  was 
*'  bound  to  make  the  grant  by  laiv.,  good 
'^  faithj  and  conjdcnce.  What  the  circum- 
"  ftances  of  the  fact  were,  cannot  now  be 
*'  difcovered  j  whether  a  defeazance,  a  con- 
**  dition,  or  an  ufe,  or  any  thing  elfe.  Nor 
"  is  it  material  to  know.  It  is  enough, 
"  that  the  king  has  recited  generally,  that 
"  he  was  bound  to  do  it.  It  cannot  there- 
"  fore  be  a  gift.  As  to  the  objedlion,  that 
*^  the  king  granted  only  a  particular  eftate, 
*•  and  kept  back  the  fee,  that  might  be  all 
"  he  was  bound  to  do.  Nor  can  we  rea- 
"  fon  very  cor.clufively  from  the  condudl 
''  of  fuch  a  prince  as  Henry  the  Fourth. 
"He  might  poflibly  do  only  half  juftice. 
*'  Such  things  have  happened  in  later  times. 
"  Lord  Anglejey,  af.er  the  Reftoration, 
"  was  obliged  to  reft-ore  the  eftates  he  had 
"  got  during  the  rebellion  in  Ireland-,  yet 


many 


*'  many  of  the  poor  owners  were  glad  to    Chap.  XIII. 

*^  compound,  and  take  leafes  for  09  years,       '      '      ' 

''  inftead  of  the  fee.      Upon  the  Vv'hole,  as 

"  the  eftate  was   not   of  the  king's  gift,  I 

"  think  it  not  within  the  protection  of  the 

*'  ftatute,    and    therefore    the   recovery    is 

"  good." 

Mr.  Juftice  I'ates  was  of  the  fame  opi- 
nion, and  faid,  the  court  would  not  llretch 
to  enlarge  the  interpretation  of  a  ftatute, 
which  prohibits  the  natural  right  of  aliena- 
tion by  tenant  in  tail. 

274.  Before  the  ftatute  J.?  Boiiis,  when   Re-ocrf.om 
the  kins:  created  a  conditional  fee,  there  re-      ^' " 
mained   nothing   in  the   crown  but  a  bare   Fines  f.  408. 
polTibility,  and  if  the  donee  had  iflue,   and    ^f^le  v  * 
afterwards   aliened,    the    king's    pofTibility    Wilding, 
was  barred  as  well  as  that  of  tiie  fcbjeft. 
After  the  ftatute  de  Bonis  had  turned  that 
poftibility   into  a  reverfion,  and  after  com- 
mon  recoveries  were  allowed  to  be  com- 
mon afliirancS^s,  and  to  bar  remainders  and 
reverfions,   it  became  a  queftion  how  far  a 
recovery  could  bar  a  remainder  or  rever- 
fion   vefted  in  the  king;   and  it  was  deter-    PIi.vJ.  553. 
mined  by  the  judges  that  though  a  recovery 
fuffered  by  a  tenant  in  tail  baireJ  the  eftate 

tail, 
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Chap.  XIII/  (ail,  yet  it  would  not  affed  any  infercft 
which  the  king  had  in  the  remainder  or 
revcrfion  ;  as  they  did  not  venture  to  aflert 
that  the  crown  could  be  deprived  of  any 
part  of  its  revenue,  under  pretence  of  a 
recompence  in  value,  which  was  merely 
imaginary. 

Pigot85.  275.   Mr.  Pigot  fays  that  it  is    vexafa 

qiiejiio  how  far  at  comnnon  law  a  remainder 
veiled  in  the  king  was  devcfted  by  reco- 
very and  difcontinuance,  but  he  afterwards 
admits  that  neither  a  fine  nor  recovery  can 
deveft  any  eftate  in  remainder  or  reverfion 

Plowa.  553.  out  of  the  king.  He  then  fays  that  if  a 
recovery  be  on  good  title  againft  tenant  in 
tail,  and  the  king  has  the  remainder  by  a 
defeafible  title,  there  it  fhali  deveft  the  re- 
mainder out  of  the  king,  and  reftore  and 
remit  the  right  owners. 

276.  This  pofition  is  founded  on  the 
determinations  in  Wijeman\  cafe  2  Rep, 
15.  and  Chohneley\  cafe  id.  ^o.  where  the 
court  determined  that  the  limitation  of  the 
reverfion  to  the  crown  was  void,  and  there- 
fore that  fuch  reverfion  was  barred  by  a 
recovery  :  but  it  was  admitted  that  if  the 
reverfion  had  been  vefced  in  the  crown  it 

could  not  have  been  barred, 

177.  The 


277.    The  only   mode  of  acquiring  a    Chap.  Xlir. 

good  title  to  an  eftate  tail  whereof  the  re-      *^      ''      ' 

verfion  is  in  the  crown  is  by  an  aft  of  Par-    Vid.  Strlck- 

liament.   enaftins;  that  the  rcverfion  fhall   l^n^j^^aa, 

*^  30  Geo.  3. 

be  divefted  out  of  the  crown  and  veiled   f,  51. 

either  in  the  tenant  in  tail,  or  in  fome  other 

private  perfon,  by  which  means  it  becomes 

barrable  by  a  recovery. 

278.  By  the  llatute  21  Hen.  8.  c.  15.  it   Tenants  by 
is  enaded,  that  no  eftate  held  by  ftatute  ' 

merchant,  ftaple,  or  elegit,  Ihall  be  barred 
by  a  common  recovery, 

279.  By  the  ftat.   11  Hen.  7.  c.  20.  no  EflattshcUin 

eftate  held  by  a  woman  in  dower,  or  as  a  ^<"«'^ 

jointure  can  be  barred  by  a  recovery  fvf-  ^ntg  f^  j-^, 
fered  by  fuch  woman. 


Vol.  11;  *^'Z 
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CHAPTER    XIV. 


How  Common   Recoveries  may    be 
Reverfed  or  Falfified. 


^80.  r*F^HE    judgment  obtained    in    a 

JViit  of  error .  S  '  1     • 

Fines r. 41 1.  Jl     common    recovery,    being    a 

matter  of  record,  and  fimilar  in  almoft 
every  refpedt  to  a  judgment  given  in  an 
adverfary  fuit,  can  only  be  reverfed  by  a 
writ  of  error. 

^^'  4'4«  281.  A  writ  of  error  to  reverfe  a  com- 

mon recovery  muft  be  brought  in  the 
Court  of  King's  Bench,  unlefs  the  error  is 
in  the  procefs,  in  which  cafe  it  may  be  re- 
verfed in  the  Court  of  Common  Pleas. 

282.  By  the  flat.  34  and  35  lien,  8.  c. 
26./.  1 13.  it  is  enabled  that  all  judgments 
given  at  the  Great  SefTions  in  Wales  fliall 
be  redrefied  by  writ  of  error  returnable  io 
the  Court  of  King's  Bench  in  England. 

tnomny  283.  No  perfon  has  a  right  to  bring  a 

bring aiurit       writof  crroF  for  the  purpofe  of  reverfing  a 
Fincs"f'4iS.    common  recovery,  unicfs  he  has  an  im- 
mediate 
3 


mediate  interefl  in  the  lands,  whereof  the    Chap.  XTV. 
recovery  has  been  fufFered. 

Thus  where  a  writ  of  error  was  brought  ^^iofi. 
in  the  Court  of  King's  Bench  to  reverfe  a  5  Mod.  396. 
common  recovery,  and  judgment  was  ob- 
tained thereon  ;  but  it  appearing  after- 
wards that  the  plainiifFin  error  had  no  im- 
mediate title  to  the  lands,  there  being  a 
remainder-man  before  him,  the  court  re- 
verfed  their  former  judgment  ofreverfal. 

^284.  The  rio;ht  to  brine;  a  writ  of  error    9\^^-^°' 

^  ^  ^  ^98. 

defcends  to  the  perfon  to  whom  the  land 
would  have  defcended  in  cafe  the  recovery 
had  not  been  fuffcred. 

Thomas  Bennmgham  being  fcifed  to  him    FJennlngham 

and  the  heirs-male  of  his  body,   had  ifflie    v.  Wmdham, 

■.I  Leon.  25i. 
Henry  and  three  daughters  by  his  nrit  wife, 

and  Arthur  and  two  other  fons  by  his  fccond 
wife.  Upon  the  death  of  Thomas  Ilenning- 
hnm,  Henry  his  eldeft  fon  entered,  and  fuf- 
fered  a  common  recovery,  and  afterwards 
died  without  iflue.  ylrthtir  the  fecond  {^n 
brought  a  writ  of  error  to  reverfe  this  reco- 
very, to  which  it  was  objeded  that  he  was 
only  of  the  half  blood.  The  court  how- 
ever determined  that  the  right  to  bring  a 
Z  2  wric 
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Caap.  XIV.  writ  of  error  defcended  to  the  perfon  who 
would  have  been  inticled  to  the  land,  if  no 
recovery  had  been  fuffertd. 

Ante  f.  84..  2S5.  In  the  cafe  of  SheepJIjanks  v.  Lucas 

which  has  been  already  fiated,  an  objection 
was  made  to  the  writ  of  error,  becaufc  the 
plaintiff  did  not  fnevv  how  his  title  arofe. 
But  the  court  faid,  that  a  complete  title 
need  not  be  fet  forth  in  a  writ  of  error  j 
it  was  onFy  required  of  the  plaintiff  in  error 
to  flicvvthe  connedticn  and  privity  between 
the  perfon  againft  whom  the  recovery  was 
had,  and  the  perfon  who  brings  the  v.-rit  of 
error  J  for  it  ts'as  not  like  a  proceeding  to 
try  the  right  of  land,  or  to  re'tover  the 
land  icfelf. 

Marquis  of  ikto.  The  right  of  bringing  a   writ  of 

*  ;     ,,  error  to  reverie  a  com.mon  recovery  does 

J.  not  pafs  to  the  crov/n  on  an  attainder  for 

high  treafon.  A  tenant  in  tail  fuffered  a 
common  recovery,  the  remainder-man  was 
attainted  of  treafon  and  executed  ;  and  by 
Act  of  Parliament  forfeited  to  the  king  all 
his  manors,  &"c.  reverfions,  remainders, 
ufes,  poffeffions,  offices,  rights,  conditions, 
and  all  other  his  hereditaments.  The  re- 
covery being  erroneous  the  king  brought  a 

writ 
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writ  of  error  to  reverfe  it.  Adjudged  that  Chap.  XIV. 
the  writ  was  not  given  to  the  king  by  any 
words  in  the  adl  of  forfeiture,  the  party- 
having  no  right  of  entry,  but  only  a  right 
of  action  which  did  not  pafs  by  thofe  ge- 
neral words.  But  admitting  the  writ  of 
error  had  paffed  to  the  king  by  the  words 
of  the  act,  yet  it  would  not  pafs  from  him 
to  a  patentee  by  a  general  grant  of  the 
manor  cum  pertinentiisj  and  of  all  the  in- 
tereftj  claim  and  demand  therein,  notwith- 
ftanding  the  claule  de /peciali  gratia.  For 
if  the  king  could  grant  it,  it  muft  be  by 
virtue  of  his  prerogative  (for  no  comir.on 
perfon  could  do  it)  and  then  it  ought  to  be 
\>y  exprefs  and  precife  words. 

287.  The  errors  afllgned  in  a  recovery  pines  f.  4* 
may  either  be  in  fact,  or  in  law;  but  no- 
thing can  be  afligned  for  error  in  a  common 
recoveiy  which  coniradifls  the  record;  ic 
follows  from  this  principle  ihat  no  incapa- 
city io  a  vouchee  can  be  afllgned  fur  eiior, 
where  he  appeared  in  perfon ;  but  if  a 
vouchee  appears  by  attorney,  an  averment 
may  then  be  made,  either  thsr  fuch  vouchee 
died  before  the  day  on  wliicli  judgment  was 
given,  or  that  he  laboured  under  foine  prr- 
Z  3  fjnal 
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Chnp.  XIV.     Tonal  difability  which  rendered  him  incapa* 
ble  of  fufFering  a  common  recovery. 

Ante  r.  83.  288.  Thus  in  the  cafe  of  Wynne  v.  Wynne^ 

^  one  or  the  queltions  was,  whether  the 
plaintiff  in  error  was  not  eftopptrd  to  adlgn 
the  death  of  the  vouchee  to  have  happened 
on  the  loth  of  Mayy  which  was  before 
judgment,  when  it  appeared  upon  the  face 
of  the  record,  that  fhe  appeared  by  attor- 
ney on  the  return  day  of  the  writ  of  fum- 
mons  which  was  the  i6i\\  o(  May,  The 
court  were  clearly  of  opinion  that  the  death 
of  the  vouchee  before  judgment,  was  not 
contrary,  but  a  matter  collateral  to  the  re- 
cord, and  properly  afilgnable  for  error,  and 
triable  by  a  juryj  for  all  the  record  faid 
was,  that  the  vouchee  appeared  by  her  at- 
torney ;  it  did  not  fay  any  thing  ofher  actual 
exiftence  at  the  time,  but  put  a  matter  in 
iflue,  which  was  properly  triable  by  the 
country. 

H:)llandv.  289.    In   a  writ  of  error  to  reverfe  a 

I)aun'z»y,       common  recovery,  the  error  afilgncd  was, 

Cro.  Eiiz.  ... 

73p.  that    the    vouchee   was    within    age    and 

appeared  bv  attorney.  All  the  court  agreed 
that  t'.iis  circumflance  might  well  be  aflign- 
ed  for  error  after  the  death  of  the  vouchee. 

icfO.  Sq 


290.  So  in  the  cafe  q(  Stokes  v.  Olherzn  chap.  XIV. 
averment  was  allowed,  that  the  vouchee,  ^— v-— ^ 
who  appeared  by  attorney,  was  an  infant,  ^^^^^-  *22. 
and  the  recovery  was  reverfed. 

291.  No  cafe  has  arifen  where  an  aver- 
ment of  ideocy  has  been  made  againft  a 
vouchee  who  appeared  by  attorney,  but  in 
a  late  cafe  which  was  determined  in  the 

Houfe  of  Lords  in  Ireland,  fuch  an  aver-    ^iLlw^    ^' 
ment  was  held  to  be  good,  and  not  con- 
trary to  the  record. 


pcDdix. 


292.  In  a  writ  of  error  to  reverfe  a  com- 
mon recovery  the  parol  ihall  demur  for  the 
infancy  of  the  tenant. 

In  a  writ  of  error  of  a  judgment  in  the  Aland  v. 
King's  Bench  in  Ireland,  the  cafe  was  that  fit^2°R*,|. 
in  a  writ  of  error  to  reverfe  a  common  re- 
covery the  defendant  pleaded  that  he  was 
an  infant  and  prayed  that  the  parol  might 
demur.  To  this  the  plaintiff  demurred, 
and  judgment  was  given  that  the  parol 
fhould  demur. 

The  judgment  was  affirmed. 

Note,  to  the  writ  of  error  in  this  court, 

the  defendant  again  pleaded  his  infancy  and 

Z  4  prayed 
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Chap  XIV.  prayed  the  parol  might  demur,  which  was 
di fallowed.  Non  datur  enim  exceptio  ejujdem 
rei  cujiis  petitur  dtjfolutio. 


Lord  Pern-  293.   A  recovery  ought  not  to  be  re- 

brokc's  cafe,    yg^fed,  unlcfs  writs  oi  fcire facias  are  ifiued 

Kep.  1  imp,  ^  J  J 

H0U614.  againft  the  terre-tenants  and  the  heir  j  be- 
caufe  the  errors  in  a  recovery  ought  not  to 
be  examined  until  all  the  parties  interelled 
in  fupporting  it,  be  before  the  court. 

294.  The  iflfuing  writs  d^Jcire facias  to  the 
terre-tenants  is  not  deemed  to  be  ex  necef' 
fitate  juris,  but  only  difcretionary   in  the 
court. 

Kingfton  V.  Thus  on  a  motion  in  the  Court  of  King's 

Herberc,  Bench  to  fet  afide  a  judgment  of  reverfal 

2  bhow.  490. 

2d.  Edir.         of  a  common  recovery  on  a  writ  of  error 

3  Mod.  1 19,    brought  there,  becaufe  there  was  no  Jcire 

facias  to  the  terre-tenants.  It  was  ftrong- 
ly  debated  and  on  all  hands  agreed  to  be 
very  inconvenient,  that  2,  Jcire  facias  fhould 
not  be  to  the  tenants,  for  otherwife  a  pur- 
chafer  might  be  deprived  of  his  afiurance 
without  notice.  There  was  urged  that  the 
terre-tenant  cannot  be  party  to  the  writ  of 
error.  That  they  had  a  record  exemplified 
of  the  reverfal.  That  the  reverfal  was  in 
35  Car,  2.     That  the  want  of  a  writ  of 

Jcir^ 


fcire  facias  mufl:  be  error  either  in  hw  or  in 
fa<51:,  it  wouM  not  be  error  in  law,  for  thac 
mufl:  appear  upon  the  record  itfelf,  which  ic 
did  not  here.  It  could  not  be  error  in 
fa(51:,  becaufe  there  was  no  nect^ITity  of  fuch 
a  writ,  it  was  only  difcretionary  in  the 
court  and  not  ex  nee  ejjit  ate  juris. 

The  court  was  of  opinion  that  the 
awarding  writs  o^  fcire  facias  to  the  terre- 
tenants  was  difcretionary.  And  in  a  fubfe- 
quent  cafe  Lord  Mansfield  faid  that  by  the  ^^  Vood-  ck 
eftabliflied  mode  of  proceeding  there  mud  i  Burr.  i^^. 
be  a  fcire  facias  againfb  the  terre-tenants, 
ocherwife  it  is  an  irregularity,  but  no 
more. 

295.  A  releafe  of  errors  from  the  com- 
mon vouchee  cannot  be  pleaded  in  bar  of 
a  writ  of  error  to  reyerfe  a  connmon  re- 
covery. 

In  a  writ  of  error  to  reverfe  a  common    Lord  Nor- 
recovery  the  defendant  pleaded  a  releafe  of  "^f  ^v'lff'^' 

^  ^  quis  of  Will- 

all  errors  by  the  laft  and  common  vouchee,    cheiler,  Cro, 

Eliz.  2. 

It  was  refolved  by   all  the  judges  thac 

fuch   releafe   could   not  be  pleaded  for  tlie 

common  vouchee  is  put  in  only  for  form, 

and 


and  in  truth  he  renders  nothing,  and  there- 
fore it  is  againft  reafon  that  his  relcafe 
fnould  bar  others  that  have  the  lofs,  and 
are  entitled  to  have  remedy  by  the  reverfal 
of  the  judgment. 

.  256.  By  the  ftatute  ro  &  11  IV.  3. 
c.  4.  reciting  that  fines,  recoveries  and 
judgements  were  reverfible  3t  any  time 
without  reftrainc  or  limitation  for  any 
error  or  defect  which  happened  therein,  by 
the  ignorance  or  carelefsnefs  of  clerks,  and 
ibmetimes  by  unavoidable  accidents,  it  is 
enabled,  J,  i.  '*  that  no  fine  or  comm.on 
"  recovery,  ^c.  Hiall  be  reverfed  or  avoid- 
"  ed  for  any  error  or  defedl  therein,  unlefs 
*'  the  writ  of  error  or  fuit  for  the  reverfing 
"  of  fuch  fine,  recovery,  &*<:.  be  commenc- 
"  ed  or  brought  and  profecuted  with  efFe6t 
**'  within  twenty  yearsafter  fuch  fine  levied^ 
"  or  fuch  recovery  fuffered, 

/.  2.  "  Provided  always  that  if  any  per- 
"  fon  who  (hall  be  intitled  to  any  fuch  writ 
<^  of  error  as  aforefaid  Ihali  at  the  time  of 
"  fuch  title  accrued  be  within  the  age  of  21 
"  years  or  covert,  non  ccmpcs  mentis^  ini- 
"  prifoned  or  beyond  the  feas,  then  fuch 
i'  perfon,  his  or  her  heirs,  executors  or  ad- 

"  minifuators 
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«•  miniftrators  (notwithftandlng  the  faid  20 
"  years  expired)  fhall  and  may  bring  his, 
"  her  or  their  writ  of  error  for  the  rever- 
"  fing  any  fuch  fine,  recovery,  ^c.  as  he 
"  fhe  or  they  might  have  done  in  cafe  this 
"  ad  had  not  been  made,  fo  as  the  fame  be 
"  done  within  five  years  after  his  or  her  full 
"  age,  difcoverture,  coming  of  found  mind, 
^'  enlargement  out  of  prifon,  or  returning 
"  from  beyond  the  feas,  or  death,  but  noc 
"  afterwards  or  otherwife." 

297.  In  confequence  of  this  flatute  a 
writ  of  error  to  reverfe  a  fine  mufl:  be 
brought  within  twenty  years  after  the  fine 
has  been  levied,  and  not  within  twenty 
years  after  a  title  has  accrued ;  for  the  time 
when  the  fine  was  levied  is  the  period  from 
which  the  twenty  years  are  to  be  reckoned. 

A  writ  of  error  was  brought  19  Geo.  1,    j^i^yj  ^ 
to  reverfe  a  common  recovery  which  was    Vaughan, 
fufi>;red  in  5  v^;;?;.     The  defendant  pleaded    ^     ^^'     ^ 
this  ftatute  in  bar,   the  writ  of  error  not 
having  been  brought  within  twenty  years 
after  the  recovery  was  fufi^ered,  to  which  it 
was   anfwertd  that  the  plaintifi^'s  title  did 
nor.  accrue  until  the  death  of  one  of  the 
vouchees  without,  ifiue  in  the  year  1739. — 
After  fcveral  arguments  the  court  deter- 

VoL.  II.  *  mined 


mined  that  the  writ  of  error  did  not  lie  be- 
caufe  the  ftatute  lo  &  1 1  ^F.  3.  was  made 
to   quiet   polTefTions,   and  to  fix  a  certain 
period  beyond  which  fines  and  recoveries 
ilioiild  not  be  impeached,    for  the  words 
of  the  ftatute  are  exprefs,   ''  twenty  years 
"  after    fuch   fine   levied   or  recovery  fuf- 
'*  fered."     And  it  has  not  the  words  which 
are   in  the  ftatute  of  fines,   viz.  after  the 
title  accrued.     The  terminus  a  quo  is  the 
time  when  the  recovery  is  fufi^ered,    and 
if  that  was  once  exceeded,  there  would  be 
no   knowing  where  to  ftop  j   a  reverfioner 
after  an    eftate   tail    which    had    fubfifted 
above  a  century  might  upon  this  principle 
be  allowed  to  reverfe  a  common  recovery, 
whereas  perfons  in  reverfion  were  never  the 
objecfts  of  the   legiflature's  care.     It  was 
fufficient  that  they  had  a  chance  of  the  re- 
verfions  veftin*  with  the  twentv  vears,  in 
which  cafe  they  might  bring  a  writ  of  error 
but  not  afterwards. 


Writcf  di-  298.    Where   a   recovery  Is  fuffered  of 

"•^-  lands  held  in  ancient  demefne  it  m.uft  be 

reverfed  by  writ  of  deceit. 

Rex  V.  Fire-        Thus  where  a  writ  of  deceit  was  brought 
brace,  jq  reverfe  a  common  recovery  fuffered  of 

iJarnes  258.  ^ 

Unds 


lands  which   were  held  of  the   manor  of    chap.  XIV. 
Eaveriiig-Atte-Boiver  in  the  county  of  Ef-      '      «      ' 
fex,  which  is  antient  demefne  and  of  which 
the  king  is  lord. 

The  defendants  confeffed  the  a6lion,  and 
the  Attorney  General  remitted  the  dama- 
ges, and  prayed  judgment. 

A  rule  was  made  for  judgment,  nifi  caufdy 
which  was  abfolure  on  affidavit  of  fervice, 
no  caufe  being  fliewn. 

299.  A  common  recovery  fuffered  in  a  JJYn  of/nifc. 
copyhold  court,  can  only  be  reverfed  by  1  "^g'--'^'<^t - 
petition  to  the  lord  in  the  nature  of  a  writ 
of  falfe  judgment.  But  it  feems  that  the 
lord  of  a  manor  is  not  in  all  cafes  bound  to 
allow  of  any  proceedings  on  fuch  a  peti- 
tion. 

Thus  where  a  bill  was  brought  to  com-   Smith  v. 
pel  the   dean  and  chapter  of  St.  PWs  as   ^f-''"  ^"'^ 

^  .  ...       Chap.  bt. 

lords  of  the  manor,  to  receive  a  petition  in    Paul's,  and 

the  nature  of  writ   of  falfe  judgment  for   ^f^^"  Rugle, 

■^      °  .       ohow.  La.  la 

reverfing  a  common  recovery   fuffered   in    PaH.  67. 
the  n-arior   court   above  [\o  years   before,    '  Vem.  367. 
whereby   a   remainder   in   tail,   which    the 
plaintiff  claimed,  was  barred,  fuggefting 

Icveral 
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Chap.  XIV.  fevcral  errors  in  the  proceeding?;,  and  that 
the  faid  lords  might  be  commanded  to  ex- 
amine the  fame,  and  do  right  thereupon. 
To  this  bill  the  defendant,  Rugle,  demur- 
red, and  the  dean  and  chapter  by  anfvver, 
infifted,  that  it  was  the  firfl  attempt  of  the 
kind,  and  of  dangerous  confequence,  and 
therefore  conceived  it  not  fit  to  proceed  on 
the  faid  petition,  unlefs  compelled  tliereto 
by  courfe  of  law.  That  Rugle  being  the 
perfon  concerned  in  intereft  to  conteft  the 
fufEciency  of  the  comm.on  recovery,  they 
hoped  the  court  would  hear  his  defence, 
and  determine  therein  before  any  judgment 
were  f^iven  againft  them,  and  that  they 
werL  only  lords  of  the  mancM-  to  obey,  &c, 
and  prayed  that  their  rights  might  be  pre- 
fer vcd. 

This  demurrer  was  allowed  by  the 
Mafter  of  the  Rolls,  and  alfo  by  the  Lord 
Chancellor. 

Upon  an  appeal  to  the  Houfe  of  Lords, 
it  was  contended  on  the  part  of  the  appel- 
lanr,  that  this  was  the  on3y  remedy  which 
he  had,  for  as  no  writ  of  error  or  falfe 
judgment  lay  for  reverfing  a  recovery  or 
judgment  obtained  in  a  copyhold  court,  the 

only 
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only  method  was  a  bill  or  petition  to  the 
lord  in  the  nature  of  a  writ  of  falfe  judg- 
ment, which  of  common  right  he  ought  to 
receive,  and  to  caufe  errors  and  defe6ls  in 
fuch  recovery  or  filfe  judgment  to  be  ex- 
amined, and  for  this  were  cited  Moore  68. 
Owen  62.  Fit z.  N.  B.  12.  i  Injl.  60.  4 
Rep.  3c.  in  which  fuch  a  record  is  m.en- 
tioned  to  have  been  feen  by  Fennery  Vvhere 
the  lord  upon  petition  to  him  had  for  cer- 
tain errors  in  the  proceedings,  reverfed  fuch 
judgment  given  in  his  court,  i  Roll.  Ah, 
539,  600.  Kitchen  So.  By  all  which  it  ap- 
peared, that  this  was  an  allowed  and  tile 
only  remedy. 

That  in  all  cafes  vvhere  any  party  hav- 
ing a  right  to  a  freehold  edate,  was  barred 
by  a  judgm.ent,  recovery,  or  fine,  fuch 
party  of  common  right  might  have  a  writ 
of  error,  if  the  fame  were  a  court  of  record, 
and  a  writ  of  falfe  judgment  if  in  a  court 
baron  or  county  court.  And  there  could 
be  no  reafon  why  a  copyholder  fliould  be 
■without  rem.edy  when  a  falfe  judgment  is 
given;  and  the  rather  for  that  in  real  ac- 
tions as  this  was,  the  proceedings  in  the 
lord's  courts  were  according  to  thofe  in 
Wejiminficr-llall.  That  though  a  com- 
mon 
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Chap.  XIV.  -  „ 

^/^^  mon  recovery  was  a  common  aluirance, 
yet  it  was  never  pretended  that  a  writ  of 
error  to  reverfe  it  was  refufcd  on  that  pre- 
tence;  and  if  the  lord  of  a  manor  refufed 
to  do  his  duty,  the  Court  of  Chancery  had 
a  jurifditftion  to  compel  him  thereto.  That 
though  common  recoveries  were  favoured, 
and  had  been  fupported  by  feveral  afls  of 
parliament,  yet  no  parliament  ever  thought 
fit  to  deprive  the  parties  bound  by  fuch  re- 
coveries of  the  benefit  of  a  writ  of  error. 

On  the  other  fide  it  v/as  argued  for  the 
refpondent,  that  the  perfon  who  fufi^ered 
this  recovery  had  a  power  over  the  eftate, 
that  file  might,  both  by  law  and  confcience, 
upon  a  recovery,  difpofe  of  it  as  fhe  fliould 
think  fit:  that  fhe  had  fuftered  a  recovery 
according  to  the  cuftom  of  the  manor, 
though  not  according  to  the  form  of  thofe 
fuftered  in  IVefiminfter-Uall :  that  the  fur"- 
fering  of  recoveries  in  any  court,  and  the 
methods  of  proceeding  in  them  are  rather 
notional  than  real  things  j  and  in  the  Com- 
mon law  courts  they  were  taken  notice  of, 
net  as  adverfary  fuits,  but  as  com.mon  af- 
furancesj  fo  that  even  there  few  millakes 
■were  deenhed  fo  great  but  what  v.ere  re- 
medied by  the  ftatute  of  Jeofaihy  '  i   ,>  ould 

be 


be  amended  by  the  afiiftance  of  the  court:    Chap.  XIV. 
and  if  it  were  fo  in  the  courts  at  JVeftmin- 
fte-i\   where  the  proceedings  are  more  fo- 
lemn,  and  the  judges  are  perfons  of  learn- 
ing and  fagacity,  hov/   much  rather  ought 
this   to  (land  which  was  fufFered  in    1652, 
during   the   times    of  diforder,    and   mod 
proceedings  informal,  and   in   the  EngUJJj 
tongue,  in  fuch  a  mean  court,  where  there 
were  few  precedents  to  guide  them,  where 
the  parties  themfelves  were  not  empowered 
to  draw  up  their  own  proceedings  as  here 
above  j  but  the  whole  was  left  to  the  ftew- 
ard,  who  was  a  ftranger  to  the  perfon  con- 
cerned, and  therefore  it  was  hard  and  un- 
reafonable  that  mens  purchafes  fhould  be 
prejudiced  by  the  ignorance,  unfl-iilfulnefs, 
or  difhonefty   of  a  fleward  or  his  clerks; 
that  there  was  fcarce  one  cuftomary  reco- 
very in  Englandy  which  was  exaflly  agree- 
able to  the  rules  of  the  Common  Law; 
that   the  queftioning  of  this  might  in  con- 
fequence    endanger    multitudes    of    titles 
which   had  been  honeflly  purchafed,   efpe- 
cially  fince  there  could  be  no  aid  from  the 
Itatutes  of  jeofails,  for  they  did  not  extend 
to  courts  baron;  that  there  was  no  prece- 
dent to  enforce  lords  of  manors  to  do  as 
this  bill  defired;   tliat  the  lords  of  manors 
Vol.  II.  A  a  were 
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Chap.  XIV.    were  the  ultimate  judges  of  the  regularity 
'      "  or  errors  id   fuch  proceedings;  that  there 

was  no  equity  in  the  prayer  of  this  plaintiff; 
that  if  the  lord  had  received  fuch  petition 
and  were  about  to  proceed  to  the  reverfal  of 
llich  recovery,  equity  ought  then  to  inter- 
pofe  and  quiet  the  poflefllon  under  thofe 
recoveries:  that  Chancery  ought  rather  to 
fupply  a  defect  in  a  common  conveyance 
and  decree  the  execution  of  what  each 
party  meant  and  intended  by  it,  than  affifl; 
the  annulling  of  a  folemn  agreement  exe- 
cuted according  to  ufage,  though  not  ftridly 
conformable  to  the  rules  of  law.  The  ap- 
peal was  difmiffed,  and  the  decree  affirmed. 

0/ fajtfy^^g  /^co.  As  a  common  recovery  can  only 
be  reverled  by  writ  or  error  or  iome  pro- 
ceeding of  a  fimilar  nature,  to  which  none 
are  intitied  but  thofe  who  have  an  imme- 
diate interefi;  in  the  lands  ;  the  law  al- 
lows all  ftrangers  whofe  interefls  are  af- 
feded  by  a  recovery  to  falfify  it. 


1 


^^■77'  ^o\.  It   is    laid   down   by  Booth  in  his 

•?  Reeve's  "'ez.    Law  of  Real  Aftions,  that  a  recovery  may 

be  falfified  feveral  ways.    i.  By  entry  and 

plea.    2.  By  adlion.    3.  By  action  and  plea, 

and  4.  By  plea  only. 

By 


By  entry  and  plea,  when  the  party's  en-     Chap.  XIV.. 
try  is  not  taken  away  by  the  recovery  and      ^-^"v^*^ 
he  brings  an   aflife,   and  the    recovery  is 
pleaded  againft  him,  then  he  pleads  naatter 
to  avoid  the  recovery. 

302.  It  follows  from  thefc  principles, 
that  a  common  recovery  may  be  invali- 
dated on  a  trial  in  ejeflment;  for  if  a  reco- 
very is  given  in  evidence  and  fet  up  by  way 
of  defence,  the  plaintiff  may  fhew  any  de- 
fect in  the  recovery,  and  if  the  court  is  of 
opinion  that  the  recovery  is  void  and  the 
plaintiff  intitled  to  recover,  fuch  recovery 
is  completely  falfified  as  to  that  action. 

Thus  in  the  cafe  of  Sir  Buikr  Wentworthj  i  Vezey403. 
which  v/as  tried  at  the  bar  of  the  Court  of  3  -  '  '•  j  '  3' 
Cc>mmon  Pleas  in  Mich.  Term  1744,  evi- 
dence of  weaknefs  of  underftanding  was 
admitted  to  invalidate  the  deed,  by  which 
a  tenant  to  the  precipe  was  made  for  the 
purpofe  of  fuffering  a  common  recovery, 
and  the  effc(5t  of  the  recovery  was  by  that  * 

means  defeated. 

303.    So   in  the  cafe   of  Jories^  ex  dem. 

JJale  v.  Cave,    tried  at  Hereford  at  the  Leni 

Affizes  1765,  by  Sir  Jcbn  Eardley  JVilniot, 

Aa2  cvidtncc 
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Chap.  XIV.  evidence  was  admitted  to  prove  the  weak- 
nefs  of  underftanding  of  the  vouchee  in  a 
common  recovery,  who  appeared  by  at- 
torney, and  the  recovery  was  by  that  means 
invalidated. 

A  motion  was  made  the  next  term  for  a 
new  trial,,  on  account  of  mifdireflion  of  the 
judgf*,  and  it  was  contended  that  fuch  evi- 
dence ought  noL  to  have  been  admitted  ; 
but  the  motion  was  refufed.  {a) 

Booth  77.  304.   A  recovery  may  alfo  be  falfified 

6  Rep.  8.  b.  ^y  aftipn  and  plea,  when  the  entry  of  the 
party  that  has  right  is  taken  away  by  the 
recovery,  and  upon  a  real  adlion  brought, 
the  recovery  is  pleaded  in  bar  of  his  right. 
This  may  be  falfified  by  plea. 

A  tenant  for         305.  By  the  Common  Law,  if  the  te- 
i-Tr^-^         nant  of  the  freehold  had  fuffered  a  com- 

jaljify. 

I  Inlt.  46,  a.  mon  recovery,  it  operated  as  a  good  bar 
to  all  terms  for  years  derived  out  of  the 
freehold  j  for  the  perfon  who  recovered  the 


(fl)  The  cafes  of  Dormer  v,  ParhhurJ},  Goodtith  v. 
Duke  of  Chandos,  and  Taylor  v.  Horde,  which  have  been, 
ftated  in  the  former  part  of  this  volume  are  inftances 
of  recoveries  falfified  in  ejetlment. 

lands 

4 


lands  was   fuppofc^d  to  come  in  by  a  title     Chap.  XIV. 

paramounr,   fo   th:rt  he  was  nor  bound  by 

the  Icafes   of  the  perlbn  againft  whom  he 

recovered ;    befides,    a    termor    for    years 

could  not  in  any  cafe  falfify  a  common  re-    Piowd.83. 

covery. 

306.  By  the  ftatute  of  Ghncefier  i  Edisj.  \ 
c.  1 1,  a  remedy  was  given  to  the  Jeflee  for 
years,  by  way  of  receipt  and  trial,  whether 
the  recovery  was  upon  good  title,  or  by 
way  of  collufion,  and  in  cafe  it  appeared 
that  the  recovery  was  by  collufion,  then  the 
lelTee  for  years  v/as  permitted  to  enjoy  his 
term,  and  the  execution  was  ftaid  until  the 
determination  of  the  term. 

307.  The   operation  of  this  ftatute  not  Bro.Ab.  Tit. 
having    been  found   fufficiently   extenfive,  ^^^^'^  '^^■ 
another  act    was  made  21   lien,   8.   c.   i  c .  ,^8  and  220 
whereby  it  was  provided  that  a  tenant  for  Vaugh.  \zj. 
years  might  falfify  a  feigned  recovery  had 

againft  the  perfon  in  reverfion,  and  that  no 
eftate  held  by  ftatute  merchant,  ftaple,  or 
elegit  ftiould  be  avoided  by  means  of  any 
feigned  recovery. 

308.  Although  a  common  recovery  can    Cowtsof 
only  be  revcrfed  by  the  Court  of  Common    %<{>■• 

A  a  3  rieas 
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Chap.  XIV.     Pleas  in  the  firfl:  inflance,  and  by  the  Court 

^•""'^^^       of  King's  Bench  upon  a  writ  of  error  from 

the    Court    of    Common   Pleas,    yet    the 

Court  of  Chancery  can,  in  fad,  invalidate 

a  common  recovery,  v^here  it  appears  to 

have  been  obtained  by  fraud  or  impoficion, 

by  compelling  the  recoveror  to  convey  the 

cftate   to   the  perfon  who   is  inticled   in  e- 

Vide  Fines       quity  to  have  it,  or  by  declaring  the  reco- 

f.  ^52.  veror  to  be  a  truftee  for  fuch  perfon. 

Thus  where  a  perfon  who  was  deaf  and 

.ir  sv.  dumb  fullered  a  common   recovery  of  in- 

rerres,  •' 

2  Ab.  Eq.         tailed  lands,  aflifted  by  his  uncle,  and  then 
•  ^^"  fettled  the  fame  to  certain  ufes.     Upon  the 

circumftances  of  the  cafe  it  appeared  he  had 
done  nothing  but  vvhat  in  confcience  he 
ought  to  have  done,  yet  being  under  thefe 
circumftances,  the  Lord  Chancellor  faid  he 
ought  to  be  taken  care  of  in  equiry,  and  it 
appearing  that  the  uncle  Vv'as  concerned  in 
point  of  intercft,  the  fettlemiCnt  was  fet 
afide.  Bu't  had  he  been  affifted  by  an  able 
and  faithful  relation  that  was  not  intereftcd, 

equity  would  not  have  relieved  him  in  fo 
reafonable  an  act  as  this  appeared  to  be. 

309.  A  Court  of  Equity  will  alfo  reftrain 
tht  operation  of  a  common  recovery  to 
thofe  purpof{;s  fjr  which  it  was  intended, 
and  will  not  allow  it  to  have  a  more  ex- 

fenfivc  c  fie  (51, 

'"'*•'  Thus 
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Thus  where  a  father  on  his  Ton's  marri-    chap.  XIV. 
age,  by  leafe  and  releafe  conveyed  lands  to       '^      "      ' 
truftees  and   their  heirs,  to  the  ufe  of  the    Stanhope  v. 
father  for   life,   remainder  to  his  wife  for    Prec.inCha. 
life,  remainder    to   the  fon   for  ninety-nine    435- 
years,  if  he  ihould  fo  long  live,  remainder 
to  truftees  during  his   life  to  fupport  con- 
tingent remainders,  remainder  to  the  fon's 
intended  wife   for  life  for  her  jointure,   re- 
mainder to  the  firft   and  every   other  fon 
of  that  marriage  in. tail  male,  remainder  to 
the  daughter  or  dau2;hters  of  that  marriage 
and   the   heirs   of   their    bodies,   till    they 
fhould,  out  of  the  rents,  ififues  and  profits, 
have   received   3CC0  /.    remainder    to    the 
heirs  of  the  body  of  the  fon,  remainder  to 
the  fecond  fon  of  the  father,  and  to  his  firft 
and   other    fons,   remainder    to  the    right 
heirs  of  the  fon  for  ever.     The  marriage 
took  efrccl:,  and  they  had  only  two  daugh- 
ters,  who  being  in   poflcfTion  after  all  the 
other  eftates  determined,  which  were  pre- 
cedent,  fiuTcred   a   recovery   to  the  ufe  of 
themfclves  and   tlieir  heirs;    and  one  quef- 
lion  in  this  cafe  wis,  whether  by  this  reco- 
very   the    remainders    were     not     barrt-d. 
7\nd  it  was  argued  that  they  were,  becaufe 
the  primary  intention  of  this  limitation  was 
to  make  them  tenants  in  tail,  and  the  raif- 
A  a  4  ing 
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ing  of  the  300c  /.   was  but  a  fecondary  in- 
tention   thereof,   and   when   they  being   fo 
tenants  in  tail,  fuSered  a  recovery,  this  bar- 
red their  eftate  tail,  and  the  remainders  de- 
pending thereon  ;  but  the  Lord  Chancellor 
was   clear  of   opinion,  both  upon  the  firfl 
fpeaking  to  it,  and  the  next  day  after,  that 
this  was  but  in  the  nature  of  a  fecurity  for 
the  3000/.  and  though  the  recovery  barred 
the  eftate  tail  and  remainders  at  law,  yet 
the  daughters  were   but  in  the  nature  of 
truftees  (after  the  300:./.    raifed)  for  thofe 
in  remainder i    that    before    the   recovery 
they  had  but  an  eftate  tail  for  their  fecu- 
rity for  that  fum  -,  that  after  the  recovery 
they  had  the  fee  fimple  ;   but  ftill  the  fame 
in  a  Court  of  Equity  was  but  a  fecurity  till 
that  money  was  raifed  3   that  thofe  in  the 
remainder  had  the  equity  of  redemption 
in  the   fame  manner  as   the   perfcn  who 
made  that  fecurity   would  have  had  if  no 
fuch   limitation   in    remainder   had   been  j 
that  therefore  they   might  at  any  time,  by 
paying  off  that  3000 /.  determine  the  eftate 
of  the  daughters,  and   then  the  daughters 
would  be  but  truftees  for  them. 
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House   of  Lords   of  IRELAND. 

Gujiavus  Hume^  Efquire,  Plaintiff  in  Error. 

Willi  am  5«r/t?;7,Erquire, -k 

Son  and  Heir  of  the  f  ^   -     .       .    ^ 
Right  Hon.  Benjamin\^^^^''^'^''^  '"^  ^'''''' 
Burton^  deceafed, 

SI  R  Gujiavus  Hume  being  feifed  in  fee 
of  the  lands  in  queftion,  and  having 
ifTue  two  daughters  only,  Mary  and  Alice^ 
by  indentures  of  leafe  and  releafe,  dated 
the  5th  and  6th  of  Augufiy  1729,  conveyed 
his  cftate  to  truftees  and  their  heirs,  to  the 
ufe  of  hinnfelf  for  life,  and  after  his  deceafe, 
to  the  ufe  of  Mary  Hume  his  eldeft  daugh- 
ter during  her  life,  remainder  to  truftees  to 
preferve  contingent  remainders,  remainder 
to  her  firft  and  other  fons  in  tail  male,  re- 
mainder to  the  daughter  and  daughters  of 
Maryy  and  the  heirs  of  their  bodies  lawfully 
ilTuing,  and  in  default  of  fuch  iiTue,  remain- 
der 


v> 
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der  to  Alice  his  fccond  daughter  for  life, 
remainder  to  truftees  to  preferve  contin- 
gent reinaiiiders,  remainder  to  her  firll 
and  other  fons  in  tail  male,  remainder  to 
the  daughters  of  the  faid  Alice  and  the 
heirs  of  their  bodies,  with  divers  remain- 
ders over. 

After  the  death  of  Sir  Gujlavus  Hume, 
Mary  Hume  his  elded  daughter  married 
Nicholas  Loftus,  who  took  the  n.ime  of 
Humey  in  addition  to  the  name  of  Loftus, 
and  was  afterwards  created  Earl  of  Ely ,  by 
whom  fhe  had  ifiue  one  fon  only,  named 
Nicholas,  who  was  born  the  i  ith.  September 

Alice  HumCy  the  fecond  daughter  of  Sir 
Gujfavus  HtimCy  married  George  Rochfcrd^ 
Eiqj  by  whom  fl:ie  had  ilTue  one  fon  only, 
Gujiavus,  firnamed  HumCy  the  plaintiff  in 
cjror. 

By  virtue  of  the  above  mentioned  fet- 
tle me  nt,  Nicholas,  Earl  of  Ely,  the  fon  of 
Mary  Hume,  upon  the  death  of  his  mother, 
became  feifcd  of  an  eftate  tail  in  the  lands 
in  qutftion  ;  and  Giiftavus  Hume  was  en- 
titled to  a  remainder  in  tail;^  to  take  effect 

in 
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in  pofleffion,    on    the    death   of  Nicholas, 
Earl  of  Ely,  without:  iiTue. 

On  the  14th  of  July,  1759,  the  faid 
Geo/'ge  Rcchfordy  and  Alke  his  wife,  and  the 
plaintiff,  Giiftavus  Humc^  their  Ton,  exhibit- 
ed their  bill  in  the  court  of  Chancery* 
againft  Nicholas  the  father,  and  Nicholas  his 
fon,  and  againft  his  majefby's  attorney-ge- 
neral, fbating  the  fettlernenc  of  1729,  and 
that  'Nicholas  the  Ton  was  born  an  idiot,  and 
from  his  nativity  had  continued  to  be,  and 
then  was  an  idiot,  and  incapable  of  con- 
chifiiiig  or  managing  his  affairs.  That  the 
.uhdnsy  then  a  minor,  was  near  at- 
tainiijf,  hir,  age  of  twenty-one  years,  and 
that  Nicholas,  the  father  of  the  faid  minor, 
intended  to  carry  into  execution  a  fcheme 
for  his  faid  fon's  fufPering  common  reco- 
veries of  the  Hume  eflate,  and  to  fend  him 
out  o(  Ireland,  beyond  the  reach  of  the  pro- 
cefs  of  the  court,  and  charging,  \\\d.l  Nicho- 
laSy  the  father  of  the  faid  minor,  under 
colour  of  f^me  authority  from  his  fon, 
though  then  a  minor,  intended  to  cut  down 
and  dcftroy  the  tiniber  on  the  eftates,  and 
to  com.mit  other  w;ifl:e,  and  exercifc  other 
a6ts  of  ownerfliip  over  the  eflate  ;  and  that 
the  faid  minor  had  no:  fuflicicnt  capacity 

or 
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or  underftanding  to  put  in  an  anfwer  to  the 
fiild  bill,  and  therefore  praying  that  the 
court  would  make  a  fpecial  order  for  the 
minor's  perfonal  appearance  in  court,  and 
that  in  the  mean  time  fuch  order  or  orders 
might  be  made  as  the  court  (liould  think  fit, 
for  the  preventing  the  minor  from  fuftciing 
common  recoveries,  when  he  fliould  come 
of  age,  and  for  preventing  the  iffuing  any 
procefs,  preparatory  to  the  fufFering  fuch 
comm.on  recoveries,  until  the  faid  minor 
Ihould  appear  in  perfon,  and  that  fuch  or- 
der might  be  made,  or  procefs  ilTaed,  as 
fhould  be  efFedual  to  prevent  the  minor's 
being  removed  out  of  the  kingdom,  with- 
out leave  of  the  court. 

On  the  1 6th  Jtily^  1759,  Nicholas^  the 
father  of  the  fliid  minor  was  ferved  with  a 
copy  of  this  bill,  and  a  fubpcena  to  anfwer 
the  fame,  and  on  the  20th  of  the  faid  month 
the  plaintiffs  in  the  faid  caufe  petitioned 
the  then  lord  chancellor,  and  upon  the  con- 
tempt incurred  by  the  faid  Nicholas  the 
father,  for  v«^ant  of  an  appearance  to  the 
laid  bill,  obtained  an  order,  "  that  no  com- 
*'  mon  recovery  fliould  be  fuffered  by  or 
"  in  the  name  of  the  faid  Nicholas  the  Ton, 
*'  of  the  lands  and  premifes  in  the  fettle- 

"  ment 
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"  mentof  the  6th  o(  Augujly  1729,  or  anr 
"  of  them,  and  that  no  procefs  or  commif- 
"  fion  preparatory  to  the  fufFerlng  fuch 
*'  common  recovery  or  recoveries  fhould 
'*  iflue,  without  the  fpecial  order  of  the 
"  court,  to  be  obtained  upon  motion  to 
*'  be  made  upon  previous  notice,  and  that 
"  Nicholas  the  father,  or  any  other  perfon, 
"  fhould  not  remove  the  perfon  o^  NichcUs 
"  the  fon  out  of  the  kingdom,  without  the 
"  leave  of  the  court ;  and  that- all  perfons 
"  Ihould  be  retrained  from  cutting  down 
'^  any  woods  or  timber  trees,  or  commit- 
*'  ting  any  wafte  upon  the  faid  eflates."  In 
which  caufe  no  further  proceedings  were 
had  by  the  faid  George  Rochford  and  his 
wife,  or  the  plaintiff. 

On  the  2  2d.  of  September ,  i759>  ^^^  ^^^^ 
Nicholas  came  of  age  ;  yet  the  faid  Nicholas 
the  father,  refufed  to  permit  his  fon  to  ap- 
pear during  the  life  of  his  faid  father,  he  re- 
maining under  the  faid  contempt  whilll  he 
Jived. 

On  the  31ft  of  05lohery    !•] 66 j  Nicholas 
the   father  died,  leaving   the  faid  Nicholas 
his  only  fon,  who  fucceeded  to  his  father's 
honors  and  eftates,  and  on  the  lych  o^  De- 
cember, 
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tembery  in  the  fiime  year,  an  application! 
was  made  to  the  court  of  Chancery  by  the 
faid  George  Rochford  and  his  wife,  that  a 
commiffion  might  ifuie  to  try  the  idiocy  or 
infanity  of  the  then  earl,  an  order  was  made 
accordingly,  and  a  commilTion  ifTued,  di- 
refled  to  certain  perfons,  commanding 
them  perfonally  to  examine  the  fiiid  'Ni- 
cholas^ Earl  cf  Eljy  by  ways  and  means 
whereby  they  might  be  fully  informed, 
whether  the  laid  NichoIaSy  Earl  o^  Ely,  was 
an  idiot  or  perfon  of  unfound  mind^  and  if* 
he  was,  then,  whether  he  had  been  fo  from 
his  nativity,  or  from  any  other,  and  what 
time. 

The  commifTioners  met,  and  iffucd  their 
precept  to  the  iherifFs  of  Dublin  to  return  a 
jury,  which  was  accordingly  done,  and  wit- 
neflcfs  were  examined  during  five  days. 
On  the  fixrh  day  the  comm.iffioners  and 
jury  proceeded  to  the  perfonal  examina- 
tion of  the  faid  Nicholas^  Earl  of  Ely,  and 
examined  him  for  a  confiderable  tim.e,  the 
chairiFian  th;:n  gave  a  charge  to  the  jury, 
and  they  found  a  verdiil:,  "  that  the  faid 
"  Nicholas  llume.  Earl  of  Ely^  in  tfie  faid' 
**  commiffion  named,  was  not  at  the  time  of 
"  caking  ihe  inquifitiunj  an  idior,  or  a  pcr- 

''  foil 


APPENDIX.  367 

"  Ton  of  unfound  mind  j"  and  the  comnfiif- 
fioners  agreed  in  opinion  with  the  faid 
jurors,  and  figned  and  fealed  the  faid  inqui- 
fition,  and  the  commiiTion  and  inquintion 
were  duly  returned  and  filed. 

An  application  was  foon  afcer  made  to 
the  court  of  Chancery  by  motion,  that  the 
order,  refuraining  the  earl  from  fufferinga 
recovery  of  his  eftates  might  be  difchargedj 
and,  after  taking  up  four  days  in  hearing, 
the  order  was  difcharged.  A  few  days  af- 
Etr  a  petition  of  George  Rochfo-rd  and  his 
wife  was  heard,  praying  that  the  inquifition 
taken  on  the  faid  commifTion  might  be  fet 
afide,  and  that  the  lord  chancellor  would 
be  pleafed  to  examine  the  earl  perfonally, 
or  thac  a  nev/  commidion  might  iiTue,  when  • 

his  lordfhip  declared,  he  faw  no  reafon  for 
making  any  order  on  fuch  petition. 

On  the  I  i:h  of  Fehruary,  1767,  a  deed 
of  bargain  and  fale  was  executed  by  the 
earl,  making  a  tenant  to  ih^  fracipe  for 
fufFering  recoveries,  and  declaring  die  ufcs 
thereof  to  himfclf  in  fee,  he  alfo  figned 
warrants  of  attorney  for  fufftrring  the  reco- 
veries. In  the  evening  of  the  fame  day  the 
deed,  and  alfo  the  warrants  of  attorney 
were  atkncv/ledged  by  the  earl,  in  the  pre- 
fer, cc 
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fence  of  the  Lord  Chief  Juftice  Clayton^ 
who  came  to  the  earl's  houfe  to  take  the 
acknowledgments.  And  a  common  re- 
covery was  fuffered  of  the  carl's  e.llateSjas 
oi  Hilary  term,  1767. 

In  the  'Trinity  term  following,  the  earl, 
to  prevent  any  objedion  that  might  be 
made  to  the  former  recoveries  in  point  of 
form,  fuffered  other  recoveries  in  which 
the  tenants  to  the  p-^ccipe  were  made  by 
fine.  The  fines  and  warrants  of  attorney 
having  been  acknowledged  before  the  fam»e 
Lord  Chief  Juftice, 

6Erown229.  p\/[,._  Rochfordznd  his  wife,  and  Gujlavus 
their  fon,  appealed  to  the  Houfe  of  Lords 
of  E?iglar}d,  from  the  order,  difcharging  the 
order  which  reftrained  the  earl  from  fuffer- 
ing  recoveries,  and  the  order,  refnfing  a 
new  commiflion,  and  by  their  petition  of 
appeal,  p?.rticnlarly  fcated,  that  recoveries 
had  been  fuffered  by  the  earl  in  confequence 
of  thofe  orders,  that  the  remainders  limited 
to  the  then  appellants  by  the  fettlement  of 
1729,  v/ere  thereby  barred,  and  that  the 
appellants  were  without  remedy  if  the  faid 
orders  fliould  (land. 
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This  appeal  was  heard  in  1768,  when  Ic 
■was  determined  that  wi[h  refpedl  to  the  or- 
der, refufing  the  application  for  a  new 
commifFion,  the  appeal  fnould  be  difmif- 
fed  upon  the  ground,  that  no  appeal  to  the 
Houfe  of  Lords  lies  againft  an  order, 
awarding  a  comnniffion  of  idiocy  or  lunacy 
by  the  Lord  Chancellor,  Lord  Keeper,  or 
Lords  CommiiTioners  of  the  Great  Seal,  nor 
againfl.  any  proceedings  touching  the 
awarding  or  iflfuing  fuch  commiffions.  And 
with  refped:  to  the  order  which  difcharged 
the  order,  whereby  the  earl  was  reftrained 
from  fuffering  common  recoveries,  the 
fame  was  affirmed. 

On  the  6  th  Oii  Novtrnler,  ^7^9i  ^^^  Earl 
o^  Ely  executed  his  laft  will,  which  was  du- 
ly attefted,  whereby  he  gave  and  bequeath- 
ed all  his  real  and  perfonal  eftate  to  his 
uncle,  Henry  LoftuSj  who  was  his  heir  at 
law  ex  parte  paternay  and  died  in  two  days 
afterwards. 

In  the  year  1770,  a  bill  was  filed  by 
Mr.  Rochford  and  his  fon,  againfl  the  faid 
Henry  LoftuSy  the  devifee  of  the  laft  earl, 
and  others,  ftating  the  fettlement  of  1729, 
and  feveral  of  the  proceedings  before  men- 

VoL.  II.  B  b  tioned. 
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tioned,  and  charging  the  general  incapacity 
of  the  late  earl,  arifing  as  well  from  natu- 
ral as  accidental  caufes  to  manage  his 
affairs,  or  do  any  act  towards  difpofing  of 
his  eftate  5  and  therefore  praying  that  the 
deeds,  declaring  the  ufes  of  the  fines  and 
recoveries  might  be  fet  alide,  and  the  fines 
and  recoveries  declared  to  enure  to  the  ufes 
of  the  fcttlement  of  1729. 

To  this  bill  the  defendant,  Henry  LoftuSy 
filed  two  pleas,  and  an  anfwer.  As  to  fo 
much  of  the  bill  as  fought  to  fet  afide  the 
deed,  declaring  the  ufes  of  the  fines  and 
recoveries,  and  a  conveyance  to  the  ufes  in 
the  fetdement  of  Sir  Gufia'jus  Humey  the 
defendant  pleaded,  that  the  late  Earl  of  Ely 
at  the  time  of  executing  the  deed,  declaring 
the  ufes  of  the  fines  and  recoveries,  and  of 
levying  the  fines  and  fufi*ering  the  recove- 
ries, was  of  found  mind,  memory,  and  un- 
derftanding,  fo  as  to  be  capable  of  execut- 
ing deeds,  levying  fines,  and  fuffcring 
recoveries,  good  and  valid  in  the  law. — 
He  then  ftated  the  proceedings  above  men- 
•  tioned  and  the  two  fets  of  recoveries,   and 

the  fines  levied  by  the  late  earl;  and  he 
further  pleaded,  that  by  virtue  of  the  faid 
common  recoveries  the  faid  earl  became 

fcifed 
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fcifed  in  fee,  and  being  fo  feifed,  died  on  the 
I2th  of  NovembeVy  1769,  unmarried  and 
without  iflue,  leaving  the  defendant  his  un- 
cle and  heir  at  law,  who  thereupon  became 
fcifed  in  fee  of  the  feveral  eftares  of  which 
the  late  earl  was  feifed  in  fee,  and  denied 
that  any  fraud,  impofition,  or  undue  influ- 
ence had  been  pra6lifed  upon  the  late  earl 
in  obtaining  the  faid  fines  or  recoveries. 

Thefe  pleas  were  argued,  and  the  Lord 
Chancellor  was  pleafed  to  order  that  as 
to  the  fecond  plea,  which  related  to  the 
real  eftates,  it  fliould  Hand  for  an  anfwer, 
with  liberty  to  except.  Ifliie  was  joined, 
and  witnefies  were  examined  on  both  fides, 
and  the  caufe  having  been  heard,  the  Lord 
Chancellor  difmifled  the  bill,  as  to  the  real 
cftate  without  cofts. 

From  this  decree  an  appeal  was  brought   7  Brown  319, 
to  the  Houfe  of  Lords  of  Englandy  and  af- 
ter hearing  counfel,   it  was  ordered,  that 
the  decree  fliould  be  affirmed. 

In  November y  1779,  Gujiavus  HumCy  the 
fon  of  Mr.  Rochfordy  brought  a  writ  of 
error  to  reverfe  the  recoveries  fufflsred  in 
Trinity  term,  1767,  in  which  the  tenants  to 
the  ^racipe  were  made  by  fine  :  and  the  re- 
B  b  2  cords 
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cords  of  the  recoveries  being  brought  into 
the  court  of  King's  Bench,  the  plaintiff 
afTigned  for  error,  that  at  the  time  of  the 
caption  and  acknowledgnnent  of  the  war- 
rant of  attorney,  and  at  the  time  of  the  faid 
Nicholas,  Earl  of  Ely^  being  called  in  the 
faid  court  of  Common  Pleas  to  warranty, 
and  alio  at  the  time  of  fulng  forth  the  writ 
of  entry,  and  from  thence  until  and  at  the 
time  of  rendering  the  faid  judgment,  and 
until  and  at  the  time  of  the  deceafe  of  the 
faid  Nicholas^  Earl  o{  Ely,  and  at  all  times 
from  the  20th  of  November,  1759,  '""^  ^^^ 
faid  Nicholas  Hume,  Earl  of  Ely,  v/as  non 
compos  mentis,  and  of  unfound  mind  j  fo 
that  he  was  not  fufficient  to  govern  him- 
felf,  his  lands,  tenements,  hereditaments, 
goods  or  chattels,  and  this  the  plaintiff  was 
ready  to  verify. 

William  Burton,  the  heir  of  Benjamin 
Burton,  demandant  in  the  recovery,  being 
formally  brought  before  the  court,  pleaded 
to  the  aforefaid  afllgnment  of  errors,  be- 
caufe  the  faid  Nicholas,  Earl  of  Ely,  was 
compos  mentis  and  of  found  mind,  and  fuf- 
ficient to  govern  himfelf,  his  lands,  tene- 
ments, and  hereditaments. 

IfTue 


APPENDIX.  :7: 

Iflue  being  thus  joined,  and  a  jury  im- 
pannclled  and  fworn,  counfel  on  behalf  of 
Mr.  Hume  the  plaintiff  in  error,  offered  to 
produce  evidence  of  the  incapacity  of  the 
faid  earl,  but  the  counfel  for  the  defendant 
infiftcd,  that  the  acknowledgment  of  the 
warrant  of  attorney  before  the  chief  juftice, 
was  a  judical  adl  and  matter  of  record,  and 
was  conclufive  evidence  of  the  earl's  fanity, 
and  therefore  the  plaintiff  ought  not  to  be 
fuffered  to  go  into  parol  evidence  in  con- 
tradidion  to  ir. — The  judges  who  prefided 
at  the  trial,  were  unanimoufly  of  opinion 
with  the  defendant,  and  therefore  did  not 
permit  the  plaintiff  to  go  into  fuch  evidence 
in  contradiction  to  the  record,  but  direded 
the  jury  to  find  for  the  defendant. 

A  bill  of  exceptions  to  the  dIre6lions  of 
the  court  on  the  faid  trial,  was  tendered  by 
the  plaintiff,  in  fubftance,  as  follows  :  that 
the  plaintiff  offered  to  give  parol,  written, 
and  circumftantial  evidence  to  prove  the 
faft  which  he  had  alledgcd  in  pleading,  and 
in  particular,  that  the  late  Lord  Chief  Juf- 
tice was  impofed  upon,  and  induced  to 
take  the  warrant  of  attorney  from  the  late 
Earl  of  Ely  as  a  literate  perfon,  when  in 
truth  he  was  illiterate,  and  incapable  of 
B  b  3  reading 
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reading  and  underftanding  the  Paid  war- 
rant of  attorney.  And  the  counfel  for  the 
defendant  therf  upon  infifted  that  no  fuch 
evidence  was  admifl'i  ^ic  j  for  that  upon  the 
face  of  the  record  dicre  appeared  conclu- 
five  evidence  in  favour  of  the  d  fendant, 
and  that  the  plaintiff  ought  not  to  be  per- 
mitted to  give  any  fuch  evidence  to  the 
point  in  iffiie,  and  the  court  accordingly 
refufed  to  permit  the  plaintiff  to  go  into 
any  fuch  evidence,  and  directed  the  jury  to 
find  in  favour  of  the  defendant,  wherefore 
the  plaintiff*s  counfel  excepted  to  the  faid 
opinion  and  direction  of  the  court,  and 
praytd  the  faid  juftices  to  affix  their  feals 
to  the  faid  bill  of  exceptions. 

A  writ  of  error  was  rht-n  brought  in  the 
Houfe  of  Lords  of  Ireland^  and  on  behalf 
of  the  plaintiff  in  error  it  was  contended, 
that  the  recovery  ought  to  be  revtrfed,  be- 
caufe  it  appeared  from  reafon  and  authori- 
ties in  law,  that  if  a  peifon  infane,  or  an 
infant  under  the  age  of  twenry-one  years 
fuffered  a  con^mon  recovery  by  attorney, 
it  was  an  error  for  which  the  common  re- 
covery ought  to  be  reverfed  ;  the  ads  of 
an  infant  and  thi  fe  of  a  perfon  non  comfos 
mentis  being  equally  invalid  in  this  refped, 

ihcy 
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they  not  having  a  capacity  to  transfer  an 
authority  to  a  third  perfon  to  aft  for  them. 
That  as  to  the  fecond  error  arifing  upon 
the  bill  of  exceptions  taken  to  the  judg- 
ment of  the  court  of  King's  Bench,  which 
was,  that  the  plaintiff  in  error  was  by  mat- 
ter appearing  upon  the  face  of  the  record 
precluded  from  trying  the  fa6l  upon  which 
iiTue  was  joined,  and  though  the  iffiie  was 
joined,  and  the  plaintiff  and  defendant 
agreed  to  try  it  by  the  country,  yet  thejurv 
muft  try  it  without  evidence  j  it  was  a  doc- 
trine which  had  never  been  heard  of,  and 
in  fupport  of  which  no  cafe  could  be  pro- 
duced. The  do(5lrine  was,  that  the  plain- 
tiff was  eftopped  from  giving  evidence, 
becaufe  it  appeared  on  the  record,  that  the 
Chief  Juftice  of  the  Common  Pleas  had 
figned  the  caption  of  the  warrant  of  attor- 
ney J  and  for  this  reafon  the  plaintiff  mull 
be  precluded  from  giving  evidence  of  the 
incapacity  of  the  late  Lord  Ely,  at  the  time 
of  the  acknowledgment  of  the  warrant  of 
attorney. 

In  anfwer  to  which  it  was  contended,  that 
the   infanity  of  the  vouchee  (who  it  was 
admitted  appeared  by  attorney)  was  a  mat- 
ter of  fafl  which,  if  true,  made  the  recovery 
B  b  4.  erro- 
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erroneous,   and  rhat  the  plaintiff  was   not 
eftopped  from  afiigning  it  as  error. 

"When  a  recovery  is  fiiffered  by  warrant 
of  attorney,  the  very  foundation  and  the 
whole  of  the  proceeding  is  the  warrant,  and 
if  the  party  executing  the  warrant  has  not 
capacity  to  execute  it,  every  thing  that 
follows  in  confequence  of  it  muft  be  void  j 
it  is  the  principal,  and  every  thing  after- 
wards is  the  acceffary,  and  matter  of  form. 
It  is  a  principle  of  law,  that  a  perfon  of  that 
defcription  cannot  fuffer  a  corrimon  reco- 
very, cannot  make  a  warrant  of  attorney : 
the  cafe  of  an  infant  is  the  fame^  he  can- 
not do  either  of  thofe  a6ls,  and  a  jury  is  to 
decide  the  fa6l,  whether  he  was  or  was  not 
an  infant.  There  are  feveral  authorities  to 
iliew  that  the  fame  principle  is  adopted  in 
the  cafe  of  pcrfons  who  are  mn  compos,  as 
in  that  of  infants.  In  the  cafe  o^  Thcmpfcjt 
\^^  ^^'  v.  Leachj  Lord  Chief  Juftice  Holi  and  all 
the  other  Judges  were  of  opinion  that  a 
furrender  by  a  perfon  non  compos  was  abfo- 
lutely  void,  and  that  the  cafes  of  infants  and 
perfons  ncn  compos  were  parallel  in  all 
things,  except  that  a  perlon  non  compos 
could  not  ftukify  himfclf.  This  cafe  is  alfo 
reported  in  3  Alcd.  501.  and  there  it  ap- 
pears 
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pears  the  court  ufed  this  ftrong  exprefllon : 
"  The  grants  of  infants,  and  of  petfons  non 
*'  conipcSj  are  parallel  both  in  law  and  rea- 
"  fon."  If  this  dodrine  be  true,  it  will 
only  be  neceflary  to  Ihevv,  that  if  an  infant 
fufFered  a  common  recovery  by  attorney, 
the  perfon  in  renaainder  might  affign  that 
fad  as  an  error,  i  Roll.  Abr,  755.  PL  6. 
If  an  infant  brings  a  writ  of  error  by  his 
guardian,  and  it  appears  that  he  fufFered  a 
recovery  by  attorney,  it  Ihall  be  tried  by  a 
jury,  2  Roll.  Rep.  85.  There  it  was  a  cafe 
of  a  recovery  fuffered  by  hufband  and  wife 
of  the  wife's  eftate  ;  the,  error  was,  that  the 
wife  was  within  age,  and  had  appeared  by 
attorney.  Iflue  was  joined  in  the  fa6t,  and 
it  was  held  by  the  whole  court  to  be  error 
in  fad,  and  to  be  tried  by  a  jury.  The 
fame  dodrine  is  eftablirtied  in  Cro.  Eliz, 
739.  and  in  5  Mod.  209.  Thus  it  appears 
to  be  fettled,  that  if  an  infant  appears  by 
attorney,  it  is  error  in  fad.  Perfons  Jiofi 
ccuipos  and  infants  are  in  a  fimilar  fituation 
in  this  refped.  It  therefore  follows,  that 
the  appearance  of  Lord  Ely,  if  he  was  non 
compos^  is  error  in  fad.  If  the  principle 
that  governs  both  cafes  be  the  fame,  fome- 
thing  muft  be  fliewn  in  the  warrant  of  at- 
torney to  diftinguilh  this  cafe,  fome  differ- 
ence in  the  power  of  the  Chief  Juflice. 

It 
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It  rarely  happens  that  any  minute  in- 
veftigation  is  made  by  the  Chief  juftice; 
it  is  as  much  his  duty  not  to  take  a  war- 
rant of  attorney  from  an  infant,  as  from  an 
■  ideot;  he  ought  not  to  take  it;  but  if  he 
does,  it  is  not  conclufivej  it  is  as  (bong  to 
fay  he  was  an  aduh,  as  to  fay  he  had  a 
found  undcrftanding:  it  may  as  well  be 
argued,  that  the  Chief  Juftice  would  not 
let  him  acknowledge  the  warrant  if  he  was 
an  infant.  Infancy  is  triable  by  infpeftion, 
like  ideocy.  The  trial  of  the  faft  in  court 
is  concludve  without  a  jury,  but  if  the 
Chief  Juftice  takes  it  upon  himfelf,  it  con- 
cludes nothing;  it  is  not  his  immediate 
bufinefs  :  the  Chief  Juftice,  in  difcharging 
this  part  of  his  duty,  docs  no  more  than 
commifTioners  afting  under  a  dedimiu  po- 
t  eft  at  em  de  a!  tomato  faciendoj  and  an  ac- 
knowledgment before  fuch  commiftioners 
is  not  conclufive.  It  may  be  argued,  that 
there  is  a  refpe6b  due  to  the  Chief  Juftice; 
that  his  office  is  facred. — It  is  admitted, 
that,  in  the  difcharge  of  his  judicial  office, 
he  is  not  to  be  queftioned;  his  integrity  is 
not  to  be  attacked;  but  every  other  error 
(fays  Lord  Baccn)  except  corruption,  may 
be  afcribed  to  him. 

Another 
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Another  objeflion  is,  that  it  was  a  mat- 
ter of  record  that  he  was  of  found  mind, 
and  that  fomethiig  appears  on  record  from 
which  it  is  to  be  inferred,  and  cannot  be 
contradidled.  The  whole  that  is  faid  (and 
that  is  not  on  record)  is,  that  the  Earl  ap- 
peared by  attorney  i  but  the  warrant  of  at- 
torney makes  no  part  of  the  judgment,  it  is 
no  part  of  the  record,  it  does  not  go  into 
the  office  of  the  prothonotary ;  and  when 
the  judgment  is  made  up,  that  officer  re- 
turns the  record  without  the  warrant,  and 
does  not  return  that  until  required  by  a 
fpecial  writ.  Anciently  the  dedimus  ■potej- 
tatem  never  came  into  the  court  of  Com- 
mon Pleas  J  it  went  into  the  court  of  Chan- 
cery J  it  was  no  part  of  the  record.  But 
even  admitting  that  it  was  part  of  the  re- 
cord, {till  it  does  not  eftop  the  plaintiff 
from  giving  evidence  of  ideocy  :  the  coun^ 
fcl  for  the  defendant  were  well  aware  that 
it  did  nor,  otherwife  they  would  have  re- 
lied on  it  as  an  eftoppel  by  demurring  or 
pleading:  but  inftead  of  that,  they  came 
to  the  bar  of  the  King's  Bench,  made  the 
cbjeflion  of  a  fudden,  and  the  judges  were 
obliged  to  give  that  opinion  of  a  fudden, 
which,  if  they  had  time  to  confider  of  if, 
they  never  would  have  given. 

Even 
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ILven   if  the  warrant    be  confidered    as 
part  of  the  record,  yet  it  is  no  eftoppcl. 
An  eftoppel  is  an  aft  by  record  deed  or 
^ais,   by  which  the  party   is  eftopped  from 
difclofing  the  truth  of  his  cafe^  this  is  not 
artificial  reafoning;  it  is  the  very  fad,  it  is 
exadlly  the  prejiimptio  jw  is  et  de  jure.    But 
it  is  a  fettled  principle,   that  eftoppels  fhall 
not  be  favoured.    Co.  Litt.  352.  a.     They 
are  even  confidered  as  odious.     Co.  Litt. 
365.  b.     Another  rule  as  to  edoppels  is, 
that  every  eftoppel  mufl  be  certain  to  every 
intent.     Co.   Litt.  352.  h.     The  eftoppel 
here  is,  that  Nicholas  Earl  of  Ely  acknow- 
ledged a  warrant  of  attorney,  from  which 
it  does  not  appear  that  he  was  of  found 
mind  when  he  acknowledged  it,  or  before, 
or  after,  or  even  at  the  moment,  it  can 
orJy  be  inferred — it  mud  be  inferred,  that 
the  Chief  Juftice  enquired  as  to  his  capa- 
city, and   found    him  of  found   memory. 
But  in  cafes  of  eftoppels,  this  cannot  be 
fupported  by  inference  j  it  muft  appear  di- 
rcdly  before  the  court.    Here  the  queftion 
of  infanity  was  not  diredly  before  the  court. 
The  late  Earl  was  not  before  any  part  of 
the  court,  but  the  Chief  Juflicej   and   a 
party   may  aver  againft  the  itcord,  v/here 

it 
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it  is  not  the  a6t  of  the  court.  The  cafe 
of  Lord  Banbury  is  ftrong  to  this  purpofe. 
He  was  indiiSled  for  murder,  and  petitioned 
the  Houfe  of  Peers  to  be  tried  at  their  bar. 
They  determined,  that  he  was  not  a  Peer 
of  Parliament,  and  the  indi6lment  was  pro- 
ceeded on  in  the  King's  Bench,  and  he 
pleaded  his  peerage  there  j  to  which  the 
Attorney  General  replied  the  judgment  of 
the  Peers:  to  which  Lord  Banbury  demur- 
red, and  the  demurrer  was  allowed.  The 
court  agreed,  that  he  was  not  eftopped  by 
that  judgment  from  pleading  his  Peerage, 
becaufe  the  queftion  of  his  Peerage  was  not 
diredlly  before  the  Peers,  but  incidentally. 
But  they  held,  that  if  there  had  been  a 
queftion  of  Peer  or  not  Peer  referred  to 
that  Houfe  by  the  crown,  and  that  they 
had  determined  he  was  no  Peer,  it  would 
have  been  conclufive. 

In  the  cafe  o^ Wynne  v.  fVynne,  i  fVil/on's  .\^■^^Q  f  3^  " 
Rep.  35.  where  the  error  afllgned  was,  that 
the  vouchee  died  before  the  return  of  the 
writ  o(  Summoneas  ad  Warrantizandum^  the 
court  were  unanimoufly  of  opinion,  that 
th?  plainriff  was  not  eflo[  ped  from  a(Ilo-n- 
ing  this  fa(5l  for  error,  becaufe  the  death  of 
the  vouchee  was   not  contrary   to,   bi;:  a 

matter 
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matter  collateral  to  the  record,  and  pro- 
perly afTigned  and  triable /((fr  ^^zV.  From 
all  which  it  was  concluded,  that  evidence 
of  infanity  might  be  admitted  in  this  cafe. 

On  the  other  fide  it  was  argued,  that  this 
was  a  writ  of  error  brought  fixteen  years 
after  the  recovery  fuffcred,  fourteen  years 
after  the  death  of  Earl  Nhholas,  whofe  ca- 
pacity was  now  fought  to  be  queftioned, 
many  years  after  the  death  of  the  Lord 
Chief  juftice  who  took  the  acknowledg- 
ment, and  after  a  variety  of  afls  of  domi- 
nion by  the  late  Earl  Nicholas  in  favour  of 
creditors  and  purchafers.  If  then  the  plain- 
tiff could,  under  thtfe  circumftances,  over- 
reach a  common  recovery  upon  the 
ground  of  incapacity  in  the  man  who  had 
iuffered  it,  the  mifchiefs  would  be  end- 
lefs.  The  common  aflurances  of  the 
realm  would  be  fliaken ;  the  land  marks 
of  property  would  be  deftroyed,  and  no 
man  could  fay  that  he  held  his  eftate  by  a 
fccure  title,  becaufe  it  would  be  in  the 
power  of  any  man,  merely  for  the  purpofe 
of  litigation,  to  queftion  fuch  title,  not  for 
any  defeat  appearing  upon  the  face  of  it, 
but  merely  on  an  allegation  that  a  com- 
mon 
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mon  recovery  (the  ground  and  foundation 
of  it)  was  fuffered  by  a  perfon  who  had  not 
a  fufficient  degree  of  capacity  to  enable 
himfotodo;  by  which  means  the  credit 
due  to  the  judicial  charadier  would  be  im- 
peached; juries  would  be  reforted  to,  to 
decide  upon  the  integrity,  fl<:ill  and  ability 
of  the  judges  of  the  land;  and  the  validity 
of  common  recoveries  would  be  referred  to 
the  decifion  of  a  jury,  againft  the  folemn 
adjudication  of  the  Court  of  Common 
Pleas ;  a  court  to  which  alone  the  law  has 
entrufted  the  care  of  them,  and  which  in 
the  eye  of  the  law  is  folely  competent  to 
guard  againfl  any  abufe  of  that  privilege, 
which  confeiTcdly  belongs  to  every  man 
who  has  an  eilate  tail. 

That  if  a  common  recovery  could  be- 
impeached  by  writ  of  error,  upon  the 
ground  of  incapacity  in  the  party  acknow- 
ledging a  letter  of  attorney,  by  parity  of 
realon  a  fine  levied  by  a  feme  covert  might 
be  impeached,  upon  an  allegation  that  (he 
really  a6led  under  conftraint  of  her  hufband,  / 

although  the  Chief  Jutlice  of  the  Com- 
mon Pleas,  by  receiving  the  fine,  after  hav- 
ing examined  her,  had  determined  it  to  be 
an  a^l  of  her  own  free  will :  the  principle  in 

both 
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both  cafes  being  precifcly  the  fame.  In 
both  cafes  the  Chief  Juftice  has  a  judicial 
difcretion  to  allow  or  difallow  the  parties  to 
perform  an  aft  of  record  j  and,  the  Chief 
Juftice  having  once  exercifed  that  difcre- 
tion, it  is,  in  both  inflances,  final  and  con- 
clufive;  and  upon  this  principle,  that  in  all 
cafes  there  muft  be  fome  conclufive  evi- 
dence— evidence  beyond  which  courts  and 
juries  cannot  go  ;  and  in  fines  and  recove- 
ries, the  peculiar  necefTity  of  adhering  to 
this  principle  is  obvious.  They  are  the 
common  aflurances  of  the  land;  the  title 
of  every  man  to  land,  or  to  real  fecurity 
for  money  due  to  him,  muft  almofl:  ne- 
cefTarily  in  the  courfe  of  two  or  three  de- 
fcents,  depend  upon  a  common  recovery. 
If  then  the  judicial  difcretion  of  a  judge 
admitting  a  tenant  in  tail  to  do  an  afl  for 
his  own  benefit,  and  for  the  advantage  of 
the  public,  and  the  degree  of  capacity  of 
the  man  who  has  done  fuch  an  a6l,  could 
be  afterwards  queftioned ;  and  that  too,  af- 
ter an  interval  of  many  years  from  his 
death,  who  could  fay,  that  he  held  his  pro- 
perty by  a  fccure  title  ?  A6ls  of  record 
muft  lofe  their  credit ;  they  would  no  longer 
ftand  upon  their  own  authority,  but  muft 
depend  upon  the  decifion  of  juries. 

That 
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That  a  common  recovery  was  but  a  cer- 
tain form  or  courfe  allowed  by  the  law,  to 
be  obferved  for  the  better  aflurance  of 
lands,  and  was  originally  introduced  for 
the  exprefs  purpofe  of  barring  eftates  tail, 
remainders,  and  reverfions.  Common  re- 
coveries therefore  were  always  objects  of  fa- 
vour and  protefbion  in  a  court  of  law. — In 
the  language  of  Lord  Hobarty  "judges  are 
**  aftute  in  fupporting  them,  and  in  invent- 
"  ing  reafons  to  maintain  their  authority.'* 
Defe<5ls,  which  in  adverfary  a(5lions  would 
be  fatal,  are  overlooked  in  common  re- 
coveries. 

After  hearing  counfel  on  this  writ  of  er- 
ror, the  following  queftion  was  put  to  the 
judges,  "  whether  in  a  cafe  where  the 
"  vouchee  in  a  common  recovery  appears 
*'  by  attorney,  the  caption  of  the  warrant 
"  of  attorney,  appointing  fuch  attorney 
**  appearing  upon  the  record  to  be  taken 
"  by  the  Chief  Juflice  of  the  Common 
"  Pleas,  out  of  court,  was  conclufive  cvi- 
**  dence  of  the  capacity  of  fuch  vouchee 
*'  as  to  the  foundnefs  of  his  mind  to  make 
"  fuch  attorney,  and  fufFcr  fuch  reco- 
**  very  ?" 

Vol.  II.  C  c  The 
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The  judges  were  divided.  But  the  ma- 
jority were  of  opinion,  that  the  caption  of 
the  warrant  of  attorney,  appearing  on  the 
record  to  be  taken  by  the  Chief  Juftice  out 
of  court,  was  not  conclufive  evidence  of 
the  capacity  of  the  vouchee.  Whereupon 
it  was  ordered  and  adjudged  that  the  judg- 
ment given  in  the  court  of  King's  Bench 
fhould  be  reverfed,  and  that  the  verdicft 
fliould  be  kt  afide  and  annulled,  and  that 
the  parties  fhould  proceed  to  a  new  trial 
upon  the  ifTue  joined  between  them  as  in 
the  faid  record. 

A  new  trial  was  accordingly  had  on  the 
•22d  o( November f  1784,  at  the  bar  of  the 
court  of  King's  Bench,  when  the  plaintiff's 
counfcl  offered  to  give  parol  evidence  to 
prove  the  fadl  upon  which  iffue  was  joined, 
that  is,  to  fhew,  that  at  the  time  of  the  cap- 
tion of  the  warrant  of  attorney,  iyc.  the 
faid  NichclaSj  Earl  of  £"/y,  was  of  unfound 
mind,  fo  as  not  to  be  able  to  manage  him- 
felf,  his  lands,  tenements,  ^c.  But  the 
counfcl  for  the  defendant  infilled  that  the 
plaintiff  ought  not  to  be  allowed  to  go  into 
fuch  evidence,  as  his  counfel  had  offered, 
inafmuch  as  they  on  the  part  of  the  de- 
fendant had  evidence  of  record  to  produce, 

which 
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which  was  conckifive  to  the  fz6t  in  iflue, 
and  therefore  could  not  be  controverted, 
that  is  to  fay,  a  commiflion  ifllied  out  of 
the  court  of  Chancery,  on  the  petition  of 
George  Rochford  and  Alice  his  wife,  the  fa- 
ther and  mother  of  the  plaintiff,  on  behalf 
of  themfelves  and  of  the  plaintiff,  to  try 
the  fanity  of  Nicholas  Hume,  Earl  of  Ely, 
and  the  inquifition  taken  in  confequence  of 
fuch  commiffion,  by  which  inquifition  it 
was  found  that  the  faid  Nicholas  Hume, 
Earl  of  Ely,  was  not  an  ideot,  or  a  perfon 
of  unfound    mind :   and  alfo  a  fine,  with  ' 

proclamations  levied  of  the  lands  of  which 
the  recovery  fought  to  be  impeached  had 
been  fuffered,  and  taken  before  the  chief 
juftice  of  the  Common  Pleas  on  the  fame 
day  on  which  the  warrant  was  acknowledg- 
ed, which  fine  was  levied  to  Henry  Loftus, 
for  the  purpofe  of  making  him  tenant  to  the 
^racipe  in  that  recovery.  The  court  being 
of  opinion  that  this  was  the  proper  mode  of 
proceeding,  the  defendant's  counfel  accord- 
ingly gave  in  evidence  to  the  jury,  the  faid 
commiffion  and  inquifition,  finding  that 
Nicholas  Hume,  Earl  of  £/y,  was  not  ai^ 
ideot  or  perfon  of  unfound  mind  :  and  alfo 
a  fine,  with  proclamations,  levied  by  the 
faid  Nicholas  Hume,  Earl  of  Ely,  of  the 
C  c  2  lands^ 
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lands,  i^c.  in  the  faid  recovery  to  Henry 
LoftuSy  for  the  purpofe  of  making  him  te- 
nant to  the  pracipCy  and  which  was  taken 
by  the  Lord  Chief  Juftice  of  the  Court  of 
Common  Pleas,  on  the  8th  of  July ^  1767, 
being  the  fame  day  on  which  the  acknow- 
ledgment of  the  warrant  of  attorney  was 
taken  by  the  fame  Chief  Juftice.  And  the 
counfel  alfo  gave  in  evidence  the  warrant 
of  attorney  and  the  caption  thereof.  And 
the  defendant's  counfel  thereupon  infifted 
that  the  faid  inquifition,  finding  that  Nicho- 
las Hume,  Earl  of  Ely^  was  not  an  ideot  or 
pcrfon  ofunfound  rnind,  had  for  ever  con- 
cluded that  queftion.  That  the  fine  and 
recovery  were  both  before  the  court;  that 
the  fine  was  of  the  fame  lands,  and  pafTed 
the  fame  eftate  on  the  fame  day  to  the  te- 
nant to  the  praecipe  in  the  recovery,  on 
which  the  warrant  of  attorney  was  acknow- 
ledged, and  that  it  conftituted  a  part  of  the 
fame  afiurance :  that  the  fine  gave,  and 
was  meant  to  give  operation  to  the  reco- 
very, and  that  without  it  the  recovery  would 
have  been  a  mere  nullity  :  that  therefore 
there  was  a  mafs  of  evidence,  conclufive  as 
to  the  fanity  of  Nicholas^  Earl  of  £/y,  and 
of  a  nature  not  to  be  controverted,  laid  be- 
fore the  court,   and  that  no  parol  evidence 

could 
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could  or  ought  to  be  received  on  the  part 
of  the  plaintiff  as  to  the  iflfue  depending. 

The  court  having  declared  it  to  be  their 
opinion  that  the  faid  fine,  precipe  and  con- 
cord, together  with  the  caption  of  the  faid 
fine,  as  likewife  rhe  faid  warrant  of  attor- 
ney and  the  caption  thereof,  were  conclu- 
five  evidence  of  the  fanity  of  the  faid  Earl 
o(  Ely  upon  the  faid  iHue.  A  verdicft  was 
therefore  found  for  the  defendant,  and 
judgment  given  thereon  by  the  court  of 
KingS  Bench,  "  that  the  judgment  of  the 
"  court  of  Common  Pleas  fliould  be  in  all 
"  things  afB;  med,  and  remain  in  full  force 
"  and  efFc6l,  notwithllan^ing  the  caufcs 
"  alTigned  for  error." 

A  bill  of  exceptions  was  taken  to  the 
opinion  of  the  court,  and  a  writ  of  error 
was  brought  in  the  Houfe  of  Lords. 

In  fupport  of  this  writ  of  error,  it  was 
contended  on  the  part  of  the  plaintiff",  that 
the  court  of  King's  Bench  had  erred  in 
their  judgment,  and  ought  to  have  per- 
mitted the  plaintiff  in  error  to  have  laid  be- 
fore thti  jury,  evidence  to  prove  the  fa(5t 
jcferred  by  both  parties  to  the  jury,  and 
C  c  3  ought; 
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ought  not  to  have  deternnined  that  the  fald 
fine  and  the  caption  of  the  faid  warrant 
were  conclufive  evidence  of  the  faid  fa(^. 


ifl.  Bccaufe  it  was  an  incontrovertible 
maxim  of  law,  that  the  fine  of  a  tenant  in 
tail  did  not  take  away  the  right  of  him  in 
remainder,  but  if  the  fine  levied  by  ISicho' 
las  Hume,  Earl  of  £/y,  fhould  be  held  con- 
clufive evidence  of  his  fanity  againil  the 
plaintiff  in  error,  fo  as  to  eftop  him  from 
proving  that  Earl  Nicholas  was  not  of  found 
mind  at  the  time  fet  forth  in  the  pleadings, 
then  the  fine  of  the  tenant  in  tail  would  be 
made  by  the  judges,  to  do  indire5lly  dvix. 
which  the  law  declares  it  cannot  do  dire5ll)\ 
namely,  to  deftroy  the  title  of  the  remain- 
der-man. 

2dly.  Becaufe  the  Houfe  of  Lords  hav- 
ing reverfed  the  judgment  of  the  court  of 
King's  Bench,  which  held  the  record  of  the 
recovery  conclufive  evidence  of  the  fanity 
of  Earl  Nicholas,  and  having  direded  the 
parties  to  proceed  to  a  new  trial  of  ihe  ifiue 
joined  betv/een  them  upon  that  faci:,  it  was 
now  lettled  by  the  final  judicature,  that  a 
recovery  luftered  by  warrant  of  attorney, 
might  be  rcverftd  for  the  incapacity  of  the 

vouchee. 
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vouchee,  appearing  by  attorney,  and  that 
the  rennainder-man  afFefted  by  that  erro- 
neous recovery  had  a  right  to  prove  before 
a  jurv,  thit  the  vouchee  in  the  recovery  was 
non  compos  mentis-,  but  if  the  fine  of  Nicho/as, 
Lord  Eh'y  fhould  be  allowed  to  operate  as 
an  eftoppel  againft  all  proof  of  the  un- 
foundncfs  of  his  mind,  at  the  times  fpeci- 
fied  in  the  iffue,  then  the  recovery,  which 
has  been  adjudged  revcrfable  for  that  error, 
would  becom.e  irreverfable  by  the  effe6l  of 
a  fine,,  which  in  itfelf  could  not  prejudice 
the  right  of  the  appellant,  the  remainder- 
man, and  thus  the  late  decifion  of  the 
Houfe  in  this  cafe,  would  be  rendered  al- 
together nugatory  and  incff'edlual, 

jdly.  Becaufe  the  prefent  action  was  a 
writ  of  error  to  reverfe  the  common  reco- 
very fuffered  by  liarl  Nkhdas,  and  not  to 
reverfe  any  other  a(ft  of  his  whatfoevers  the 
validity  or  effe*5l  of  the  fine  was  not  now  in 
controverfy  between  the  parties  ;  the  rule, 
which  fays,  that  a  fine  fhall  not  be  queftion- 
ed  for  the  infaniry  of  r*he  conufor,  applies 
not  to  the  cafe  of  a  plaintiff  who  does  not 
feck  to  impeach  or  interfere  with  that  fine, 
but  merely  to  reverfe  a  judgment  in  ano- 
ther fpecics  of  real  aiflion,  namely  a  com- 
C  c  4  rnon 
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mon  recovery;  the  finf  nuy  bt-  good,  and 
the  recovery  erroneous ;  and  alrhough  a 
fine  may  be  .dlowed  to  pro'-c61:  itielf,  yer  ro 
infer  from  thence,  that  anv  other  a61  <)f  rhe 
perfon,  who  levied  that  finr,  fh;il!  not  be 
innpeached  for  infanity,  was  co  give  an  (ope- 
ration t  ;  fines,  wliich,  till  the  prefent  cafe, 
has  never  been  thought  of. 

4thly.  becaufe  the  ifTue  in  the  prefent 
cafe  was,  whether  Loid  E/y  was,  on  the 
19th  day  o(  June^  the  d'.y  of  the  iejle  of  the 
writ  of  entry,  and  the  6th  day  of  July,  the 
day  of  the  judgment,  and  the  8th  day  of 
Jtily^,  the  day  of  che  fuppofed  acknowledg- 
ment of  the  warrant  of  attorney  of  found 
mind,  ^c.  and  if  the  plaintiff  had  given 
fufficient  evidence  of  infanity  at  any  of  thofe 
periods,  there  fhould  have  been  judgment 
to  reverfe  the  recovery,  but  the  caption  of 
the  fine  could  not  have  proved  the  fanity  of 
Earl  Nicholas  at  thofe  feveral  periods ;  and 
therefore  ought  not  to  have  been  allowed 
to  operate  as  an  eftoppel  to  the  evidence 
on  the  part  of  the  plaintiff. 

5thly.  Becaufe  from  the  preceding  rea- 
fons  it  manifeftly  appeared  that  the  fine  le- 
vied by  Earl  Nichoks,  was  not  conclufive 

evidence 
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evidence  of  his  fanity,  upon  the  iflue  join- 
ed between  the  parties  in  this  caufe,  and  it 
had  been  folennnly  decided,  that  the  warrant 
of  attorney  acknowledged  before  the  faid 
Chief  Juftice  in  the  common  recovery  was 
not  conclufive  evidence  of  fanity  j  fo  far 
therefore  as  the  judgment  of  the  court  of 
King's  Bench  declared  the  fine  to  be,  in 
this  aftion,  conclufive  evidence  of  his  fani- 
ty, it  militated  againft  the  fettled  rr.axims 
which  govern  fines  and  recoveries ;  and  fo 
far  as  it  declared  the  warrant  of  attorney  to 
be  conclufive  evidence  of  the  fanity,  it  was 
diredlly  fubverfive  of  the  former  judgment. 
And  if  neither  the  fine,  the  warrant  of  at- 
torney, or  the  inquifition,  were  feparately 
conclufive  evidence  of  the  fanity,  it  was 
impoffible  they  could  become  fo  by  being 
united,  for  though  frvcral  circumftances 
when  joined  together,  nnay  greatly  increafc 
the  mafs  or  weight  of  evidence,  yet  it 
feemed  ;('pugnant  to  the  natural  courfe  of 
things,  that  ccnclufive  evidence  Ihould 
arifc  from  ever  fo  many  cii  cumflances  or 
pieces  of  evidence,  not  one  of  which  being 
in  itf.  If  conclufive  evidence. 

6th]y.    Becaufe    the    p-^rries    had    here 
joined  iffuc  on  the  fadt  of  faniry  3  the  quef- 

tion, 
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tion,  whether  Nicholas ^  Lord  £/>•,  was  of 
found  mind,  ornotj  at  the  times  mentioned 
in  the  pleadings,  was  a  mere  matter  of  fadl, 
fit  only  to  be  tried  and  decided  by  a  jury, 
and  was  a  point,  which  the  parties  had 
themfelyes  exprefsly  referred  to  a  jury  ;  it 
was  therefore  conceived  that  the  jury  ought 
to  have  been  permitccd  to  try  the  point  in 
ilTue  between  the  parties,  and  that  the 
plaintiff  had  a  right  to  lay  his  evidence  be- 
fore them. 

ythly.  Becaufe  the  proof  of  the  iflue  lay, 
in  this  cafe,   on  the  plaintiff  in  error,   and 
the  defendant  fliould  not  have  been  perm.it- 
ted  to  have  gone  into  any  evidence  on  his 
parr,  until  the  plaintiff  had  laid  the  whole 
of  the  evidence  which  fupported  his  allega- 
tion in  the  pleadings  before  the  jury,  who 
were    not   bound  by   eftoppels,  but  might 
find  the  truth  if  they  thought  fit.     Where- 
as the  court  of  King's  Bench  prevented  the 
plaintiff  from  laying  any  evidence   on  his 
part  before  the  jury,  and  permitted  the  de- 
fendant to  produce  evidence,  which  even, 
in  their  own   opinion  was  not  conclufive  : 
that  is,  the  court  allowed  one  of  the  parties 
to  go  into  the  proof  of  his  cafe,  aad  denied 
that  right  to  the  other. 

On 
3 
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On  the  other  fide  it  was  contended  on 
behalf  of  the  defendants  in  error,  that  the 
judgment  of  the  court  of  King's  Bench 
fliould  be  affirmed,  for  the  following  rea- 
fons  : 

ill.     Becaufe    the  inqulfition,   finding, 
"  that  Nicholas  Hume^  Earl  of  £/y,  was  not 
"  an  ideot,  or  perfon  of  unfound  mind,'*  was 
conclufive,   as  to  the  fad  in  iflue  upon  the 
prcfent   writ  of  error.     With   refpefb  to 
perfonal  difability,  arifing  from  a  defedl  of 
underftanding,  the  law  admits  of  no  degrees 
in  fuch  a  defedl,  fave  only  ideocy  and  lu- 
nacy.    A  man  of  full  age,  neither  ideot  nor 
lunacick,  is,  in  the  eye  of  the  law,  com- 
pletely Jui  juris.       No  adl   of  his  can  be 
impeached  in  a  court  of  law,  for  defe<5l  of 
underftanding ;   and  in  a  court  of  law,  no 
man  can  be  confidered,   to  be  either  ideoc 
or  lunatick,  until  he  be  fo  found  on  record. 
The  antient  mode  of  proceeding,  in  order 
to   afcertain   the  faft   of  ideocy  or  lunacy, 
feems  to  have  been  by  writ  directed  to  the 
fheriff,   or   the    efcheator.      The  modern 
praftice  is,  to  petition  the  Chancellor,    to 
iffiie  a  commiffion  to  inquire,   whether  or 
nor,   the   party    be   ideot  or  lunatick.     In 
cither  cafe,  the  inquiry  mud  be  bv  a  jury  of 

twelve 
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twelve  men,  who  proceed  to  determine  rhc 
fact,  HS  well  by  extrinfick  evidence,  (if  ne- 
ceilary)    as    by  perlonal    examination.     If 
upon  the  inquificion  returned,  the  party  be 
found  ideot  or  lunatick,  this  finding  is  tra- 
verfable  i  but  if  he  be  found  not  to  be  ideot 
or  lunatic,   this   finding  is   not  traverfable. 
In  the  one  cafe,  the  party  may  himfclf,  or 
his  friends   may,   for  him,    come  into  the 
court  of  Chancery,  and  defire  that  he  may 
be  examined,  and  the  trial  Oiall  be  by  ex- 
ammaticn,   and   the  finding  upon  that  ex- 
amination, be  it  what  it  may, is  peremptory. 
Ero.  Tit.  Ideot,  PL  4.  9  C5.  3 1 .  F.  N.  B.  \  3. 
233.  J^eisj   Edit.   531.     The  law  then  ap- 
pears to  be  clear,  that  wliether  upon  a  writ 
iffued  de  idiota  inQjircudo,  or  upon  a  com- 
miffjon  ifiued  for  the  famepurpofe,  a  man, 
if  he  be  found  ideot  or  kiiatick,   may  tra- 
verfe  that   finding,   and   the  finding  upon 
fuch   traverfe  fhall  be  peremptory^    but  if 
he  be  found   lane,    fuch   finding  is,   in  the 
ftrft  inftance,  peremptory,  and  never  can  be 
traverfed  :    and  fo  it  was  determined  in  a 
former  ftage  of  this  caufe,   by   the  Lord 
Chancellor    Bczces,    upon    an    application 
>-nade  on   the   part   of  the  plaintiff  to  his 
lordfhip,    to  direct  a  new  enquiry  with   re- 
i'ytci  to  the  fanity  of  A'ichclr.s,  Earl  ofEfy, 

when 
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when  his  Lordfhlp  was  pleafed  to  declare, 
*'  that  there  was  no  inftance  in  the  hiftory 
"  of  the  Englijh  law  of  a  fecond  inquiry, 
**  v/here  the  party  was  found  fane,  that  up- 
"  on  fuch  a  finding  the  party  was,  for  ever, 
"  in  the  eye  of  the  law,  completely  Jul 
"  juris y'^  and  accordingly  his  lordfhip  dif- 
charged  an  order  of  his  court,  which  re- 
ftrainediV;V/:'^/^J,Earlof  £/y,  from  fuffering 
recoveries  of  his  eftates  ^  in  confequence 
of  which,  the  recovery,  which  the  plaintiff 
now  fecks  to  impeach,  was  fulfered. 

adly.  Becaufe,  if,  during  the  life  of  the 
party,  after  an  inquifition  finding  him  fane, 
no  farther  enquiry  can  by  law  be  made  re- 
fpcdling  his  fanity,  it  feems  to  carry  very 
great  abfurdity  and  injuftice,  on  the  face  of 
it,  to  fuppofe  that  fuch  an  equiry  can  be 
made,  after  his  death :  the  proper  mode  of 
trial  is,  by  perfonal  infpedion,  in  the  cafe 
of  a  traverfe  by  a  party,  who  is  found  ideoc 
or  lunatick,  perfonal  examination  is  the 
only  mode  of  trial,  which  can  be  admitted, 
and  this  alone  feems  decifive  againft  the 
plaintiff,  upon  the  prefent  queftion  ;  a-nd  fo 
it  has  been  determined  by  Lord  Ilardwickc, 
3  Atk.  312, 

3dly.  If. 
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3dly.  If,  after  the  death  of  a  man,  who 
has  been  found  fane  upon  a  folemn  trial,  by 
the  verdi<5t  of  twelve  nien,  his  heir,  or  a  re- 
mainder man,  fliall  be  allowed  to  impeach 
his  z^Sy  upon  an  allegation  of  infanity,  the 
mifchief  and  injuftice  of  fuch  a  proceeding, 
would  be  truly  alarming.  The  objeft  in 
ifiuing  a  commiflion  of  ideocy  or  lunacy, 
is  to  afcertain,  whether  the  party  (hall  be 
allowed  to  exercife  adts  of  dominion  over 
h.s  property,  or  whether  his  perfon  and 
cftate  fliall  be  taken  into  the  cuftody  of  the 
crow.T,lor  the  benefit  and  fafety  of  his  heir  : 
accordngly,  no  afl  of  a  man  can  be  im- 
peached in  a  court  of  law,  upon  the  ground 
of  infanity,  until  after  inquifition,  finding 
him  ideot  or  lunatick  :  after  fuch  an  inqui- 
fition, alienations  by  him  not  of  record  may 
be  avoided  hy  fc  ire  facias,  at  the  fuit  of  the 
crown,  but  at  the  fuit  of  the  crown  only; 
and  if  fuch  alienation  has  been  by  matter 
of  record,  it  cannot  be  avoided  even  hy  j'cire 
facias  at  the  fuit  of  the  crown,  4  Co.  126. 
What  then  muft  be  the  confequence  to 
purchafers  and  creditors,  who  may  be  in- 
duced to  deal  with  a  man,  who,  upon  a 
folemn  trial,  has  been  determined  to  be,  in 
the  eye  of  the  law,  completely///^ V/V,  if  at 

any 
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any  diftance  of  time  after  his  death,  his 
heir,  or  a  remainder-man,  fhall  be  allowed 
to  impeach  his  a6ls,  whether  of  record  or 
not,  upon  alledging  incapacity, and  that  too, 
when  from  the  death  of  the  party,  the  pro- 
per mode  of  trial,  by  perfonal  infpe6lion, 
has  become  impofTible  ?  It  is  therefore 
humbly  fubmitted,  as  was  emphatically 
dated,  by  the  firft  law  authority  in  this 
krngdom,  in  delivering  his  opinion  judici- 
ally in  a  former  ftage  of  this  caufe. 
"  That  no  court  of  juftice  is  now  at  liberty 
"  to  go  into  an  enquiry,  whether  Nicholas^ 
"  Earl  of  £/}',  was  an  ideot  or  of  unfound 
**  mind  ;  the  finding  is  conclufive;  that 
*'  point  has  now  received  a  final  determina- 
"  tion,  in  a  proper,  grave  courfe  j  and,  if 
**  it  could  be  again  examined  into,  it 
"  would  be  of  mod  dangerous  confe-. 
"  quence  :  in  the  earl's  life-time  he  might 
**  have  traverfed,  if  the  finding  had  been 
**  againft  him,  but  the  finding  was  for  him, 
**  by  which,  he  was  left  to  the  liberty  of 
"  his  perfon,  and  of  Jiis  eftate." 


4thly.  It  was  contended,  that  the  fine  in 
this  cafe,  if  it  ftood  alone,  mull  of  neceffity, 
conclude  the  queftion  of  fanity.  In  every 
real  adion,  there  muft  be  a  demandant  and 

tenant  -, 
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tenant;  the  demandant  is  the  party  grieved, 
who,  in  a  couiTe  of  juftice  demands  repa- 
ration, for  a  tort  done  to  him;  the  tenant 
is  the  wrong-doer,  who  withholds  the  lands 
demanded  j  hence  it  is,  that  in  every  com- 
mon recovery,  it  is  neceflary,  in  the  firft 
inftance,  that  the  party  who  means  to  fuf- 
fer  it,  (hall  convey  an  eftate  of  freehold  in 
the  lands  to  the  nominal  tenant;  becaufe, 
though  a  common  recovery,  is,  to  fome 
intents,  deemed  a  fiditious  proceeding,  yet 
forms  of  an  adverfary  adtion  muft  be  ob- 
ferved.  In  this  cafe,  the  freehold  was  con- 
veyed by  'Nicholasy  Earl  of  Elyy  to  Henry 
LoftuSj  the  tenant  in  the  recovery,  by  fine. 
It  cannot  be  queftioned,  that  the  Chief 
Juftice  who  took  the  acknowledgment  of 
that  fine,  by  fo  doing,  judicially  determined, 
the  capacity  of  Earl  Nicholas^  to  acknow- 
ledge the  fine,  or  in  other  words,  to  convey 
the  freehold  of  his  eftate,  for  the  purpofc 
of  fuffrring  a  common  recovery.  It  was, 
accordingly,  admitted  in  argument  by  the 
plaintifFs  counfel  in  the  court  below,  that 
the  fine  could  never  be  fhaken,  upon  the 
ground  of  incapacity  in  Earl  Nicholas;  but 
an  attempt  was  made,  to  evade  the  force 
of  it,  by  infilling,  that  with  refpeft  to  any 
diftindt  and  different  proceeding,  no  evi- 
dence 
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dence  whatever  of  fanity  arofe  from  it. 
This  argument,  however,  refls  upon  a 
grofs  and  unfounded  afTuirption  or  a  fac^ ; 
becaufe,  here  the  evidence  applied,  not  to 
a  diilindt  and  different  proceeding,  but  to 
different  branches  of  one  and  the  fame  pro- 
ceeding. In  this  cafe  the  fine  was  levied 
by  the  vouchee,  for  the  purpofe  of  making 
a  tenant  to  the  precipe  in  this  recovery  ; 
this  appears  on  record,  by  a  writ  of  entry 
being  brought  by  the  demandant  in  the  re- 
covery, againft  the  cognizee  of  the  fine, 
and  the  fine  and  recovery  are  but  one  af- 
furance  to  cut  off  the  entail,  Pigot  54.  So 
that  it  is  plain  and  palpable,  that  if  the 
plaintiff  cannot  by  law  impeach  the  fine, 
which  makes  a  tenant  to  the  fracipe.^  for 
infanity  in  Earl  Nicholas^  (which,  it  is  ad- 
micted,  he  cannot)  he  is  equally  concluded 
from  impeaching  every  other  branch  of 
the  recovery,  which  is  founded  on  that  fine, 
upon  the  fame  ground  of  incapaciry  ;  all 
conllituting  one  and  the  fame  conveyance 
or  common  afTurance. 

5thly.  The  error  afTigned  here  is,  that 
Farl  Nicholas  was  noc  of  fuind  mind  at  the 
time  when  he  appoinced  an  attorney  to  ap- 
pear for  him.     Now,  the  acknow  f'  ^gme^t 

Vol.  II.  Dd  of 
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of  the  fine,  and  the  acknowledgment  of 
the  warrant  of  attorney,  were  taken  at  one 
and  the  fame  time,  for  one  and  the  fame 
purpofe,  by  the  fame  Chief  Juftice  ;  and 
compofed  only  different  parts  of  the 
fame  legal  tranfadlion,  and  it  is  admitted, 
"  that  the  caption  of  the  acknowledgment 
"  of  the  fine  is  conclufive  evidence  of  the 
"  capacity  of  Earl  Nicholas  at  that  time, 
"  to  convey  the  freehold  of  his  eftate  to 
"  the  tenant  in  the  recovery ;  and  that  the 
^^  Chief  Juftice  of  the  court  of  Common 
"  Pleas,  did,  by  taking  the  acknowledg- 
"  ment  of  that  fine,  judicially  determine 
**  his  capacity  for  this  purpofe."  Upon 
what  principle  then,  of  reafon  or  common 
fenfe  can  it  be  afferted,  that  i:  is  not  equal- 
ly conclufive  evidence  of  his  capacity,  at 
the  fame  moment  to  acknowledge  the 
warrant  of  attorney,  which  is  but  another, 
and  a  fubordinate  afl  n^celTary  to  give  ef- 
fe6l  to  that  conveyance,  of  which,  it  mufl 
be  admitted,  the  fine  is  and  was  meant  to 
be  the  ground  and  foundation  ? 

6thly.   For  that  a  common  recovery  is 
but  a  certain  form   or  courfe   allowed   by 
the  law   to  be  obferved,  for  the  better  af- 
furance  of  lands,  and  was  originally  intro- 
duced. 
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<Iuced,  for  the  exprefs  purpofe  of  barring 
cftates  tail,  remainders  and  reverfions. 
Common  recoveries  therefore  are  always 
•objecls  of  favour  and  protecSlion  in  a  court 
of  law.  In  the  language  of  Lord  Hoharty 
*'  Judges  are  aflute  in  fupporting  them, 
"  and  in  inventing  reafons  to  maintain 
*'  their  authority,"  defe6ls,  vi^hich  in  adver- 
fary  actions,  would  be  fatal,  are  overlooked 
in  common  recoveries. 

After  hearing  counfcl  on  this  writ  of 
error,  the  following  queitions  were  put  to 
the  judges. 

I.  Whether  the  commifilon  fet  forth  in 
the  faid  record,  and  the  inquifition  there- 
on, whereby  it  was  found  that  Nicholas 
Hwmej  Earl  of  £/y,  in  the  faid  commiflion 
named,  was  not  at  [he  time  of  taking  the 
fiid  inquifition,  an  ideot,  or  a  perfon  of  un- 
found  mind,  with  the  return  of  the  execu- 
tion of  the  faid  commiflion,  which  were 
given  in  evidence  on  the  part  of  the  defen- 
dant in  error  on  the  trial  of  the  iflue  at  the 
bar  of  the  court  of  King's  Bench,  in  Mi- 
chaelmas  term,  in  die  year  1784,  joined  up- 
on the  averment  taken  by  the  plaintiff  in 
error  in  the  faid  caufe,  \"as  in  point  of  layv, 
D  d  2  con- 
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conclufive  evidence  of  the  fanity  of  the  faid 
Nicholas  Htnne^  JEarl  o{  Ely,  at  the  time  of 
taking  the  warrant  of  attorney  fet  forth  \n 
the  prefent  record,  and  of  his  capacity  at 
that  time  as  to  the  found nefs  of  hi^  mind, 
to  make  fuch  warrant  of  attorney;  and  fuf- 
fer  fuel:  recovery,  a"  in  the  faid  record  ;  fo 
as  to  jiidir/  !:::e  faid  court  of  King's  Bench 
in  refufing  \ipon  the  trial  of  the  aforcfaid 
iffije,  to  fufler  the  plaintiff  in  error  to  go 
into  parol  evidence  offeree  by  him  to  piove 
that  the  faid  Nk/jolas,  Earl  of  £/v,  was  of 
unfound  mind  at  the  time  of  the  faid  war- 
rant taken  and  acknowledged,  and  the  faid 
recovery  fuffered. 

2.  Whether  the  commiffion  and  the  in- 
qulfition  and  return  thereon,  whereby  it 
was  found  that  Nicholas  Hume  Earl  of  Ely^ 
was  at  the  time  of  taking  the  faid  inquiii- 
tion,  not  an  ideot  or  a  perfon  of  unfuund 
mind,  together  with  the  ^ne,  pr^cipey  con- 
cord, and  caption  of  the  faid  fine,  as  like- 
wife  the  warrant  of  attorney  and  the  caption 
thereof,  on,  the  8th  day  o('Julv,  1767,  as  fee 
forth  in  the  faid  record,  and  v/hat  part  of 
tht  faid  evidence  were  in  point  of  law  con- 
clufive evidence  upon  the  iffue,  which  came 
on  to  be  uied  ar  the  bar  of  the  court  of 

King'^ 
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King's  Bench,  of  the  fanity  of  the  faid  iW- 
cholas  Hume,  Earl  of  Ely^  and  of  his  capa- 
city as  to  the  foundnefs  of  his  mind  to 
make  fuch  warrajic  of  aicorney,  and  futfcr 
fuch   recovery,   as  in  the  prefent  .record, 
jfiue  having  been  joined  upoa  the  averment 
taken  by  the  plaintiff  in  error  on  the  faid 
caufe,  afLtr  the  death  of  the  faid  NicholaSy 
and  the  faid  v/arrant  of  attorney  and  cr-ption 
thereof  fet  forth  in  the  record,  appearing  to 
have  been  made  and  acknowledged  before 
the  faid  Chief  Juftice  of  the  court  of  Com- 
mon Pleas,  at  the  fame  time  that  the  cap- 
tion of  the  faid  fine  was  taken  and  acknow- 
ledged by  and  before  him,  and  it  appearing 
to  the  faid  court  upon  the  faid  record,  that 
the  tenant  to  the  precipe  in  the  faid  recove- 
ty  was  made  by  fine,   levied  and  acknow- 
ledged by  the  faid  Nicholas,  fo  as  to  warrant 
the  faid  court  of  King's  Bench,  in  refufing 
upon  the  trial  of  the  aforefaid  iflue  to  per- 
mit the  plaintiff  in  error  to  go  into  parol 
evidence,  offered  by  him  to  prove  that  the 
faid  Nichohu  was  of  unfound  mind  at  the 
time  of  the  faid   fine  taken,   and  warrant 
of  attorney    acknowledged    and    recovery 
fuffcred. 

2.   Whether  in   cafe  where  a  fine  with 
proclamations   is  kvied  by   tenant  in  tail, 
D  d  3  and 
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and  ihtfracipe  is  brought  in  the  fame  .^rm 
againft  the  conufee  of  fuch  fine,  and  a  co  '- 
mon  recovery  fufFercd  thereupon,  fuch  fine, 
pr^cipey  and  connmon  recovery  are  to  be 
confidered  in  law  as  one  common  afTurancc 
or  conveyance,  or  as  leparate  common  af- 
furances  or  conveyances. 

As  to  the  firft  queftlon,  the  judges  were 
unanimoufly  of  opinion,  that  the  commif- 
fion  and  inquifition  were  not  conclufive  evi- 
dence of  the  fanity  of  Nicholas^  Earl  of  Ely, 
As  to  the  fecond  queftion,  four  of  the 
judges  were  of  opinion,  that  the  acknowledg- 
ment of  the  fine  was  not  conclufive  evi- 
dence of  the  fanity  of  NicholaSy  Earl  of  Ely^^ 
and  three  of  the  judges  were  of  a  contrary 
opinion,  and  as  to  the  third  queftion,  the 
judges  were  unanimoufly  of  opinion,  that 
'  •  the  fine  and  recovery  were  to  be  confidered 
as  one  affu  ranee. 

The  judgment  of  the  court  of  King*s 
Bench  was  affirmed. 

The  author  has  been  favoured  with  the 
following  accurate  note  of  Lord  Chief 
Baron  l^ehertons  argument  in  this  cafe. 
And  as  his  Lordrhip'.s  opinion  coincided 

with 
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"with  that  of  the  majority  of  the  Judges, 
and  alfo  of  the  Lord  Chancellor,  it  is  pre- 
funned  that  it  mud  prove  extremely  ac- 
ceptable to  the  profeflion. 

The  court  of  King's  Bench  has  deter-   LordCh. 
mined,  and  thejudges  have  all  agreed,  that   ,,^,^,„. 
the  inquifition  finding  Nicholas ^  Earl  of  Ely, 
not  to  have  been  an  ideot,  or  of  unfound 
mind,   is  not  conclufive  evidence   of  his 
fanity  at  the   time   of  acknowledging  the 
warrant  of  attorney  mentioned  in  the  quef- 
tion  :  your  Lordfhips  have  determined  that 
the  warrant  of  attorney  is  not  in  itfelf  con- 
clufive evidence  of  the  fanity  of  Lord  Ely, 
at  the  time  of  acknowledging  fuch  warrant ; 
but  that  it  is  a  matter  in  pais,  and  triable 
by   a  jury:    the  only   remaining  queftion 
therefore  is,  whether  the  fine  be  conclufive 
evidence  of  his  fanity,   at  the  time  of  ac- 
knowledging the  warrant.      The  fine  I  do 
admit  is  ^j?/^^  a  judgment,  and  in  that  light 
I  will  beg  leave  to  confider  it;    but   it  is 
not  therefore  conclufive  evidence  of  the 
fanity  of  the  conufor,  to  do  another  a(fi. — 
In   what   cafes  judgments  fliall  conclude 
either  as  pleas  or  as  evidence,  is  no  where 
better   defined  than    in   that  learned  argu- 
ment of  Lord  Chief  Juftice  De  Grey,  in  the 
D  d  4.  Dutchefs 
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State  Trials,    Dutchefs  of  Kingjions  cafe  j   "  firflr,    that 

Vol.  XI.  p. 

,6,,  "  the  judgment  or  a  court  or  concurrent 

"  jurifdiftion,  diredly  upon  the  point,  is  as 

"  a  plea,  a  bar,  or  as  evidence,  conclufivc 

"  between  the  fame  parties,  upon  the  fame 

**  matter,   direflly  in  queliion  in  another 

**  court.     Secondly,  that  the  judgment  of 

**  a  court  of  exclufive  jurifdidtion,  dire<5lly 

"  upon  the  point,  is,  in  like  manner,  con- 

"  clufive,  upon  the  fame  matter,   between 

"  the  fame  parties,  coming  incidentally  in 

"  queftion,  in  another  court,  for  a  difFer- 

'^  ent  purpofe.     But  neither  the  judgment 

"  of  a  concurrent  or  exclufive  jurifditlion 

"  is  evidence,  of  any  matter  w'hich  came 

"  collaterally    in   queftion   though    within 

"  their  jurifdiflion;   nor  of  any  matter  in- 

"  cidentally  cognizable  j    nor  of  any  mat- 

"  ter  to  be  inferred  by  argument  from  the 

*'  judgment." 

Thefe  rules  are  laid  down  with  fo  much 
precifion  and  accuracy,  that  there  is  not  a 
-word  contained  in  them,  which  has  not  its 
Iterling  value,  nor  has  a  cafe  been  cited, 
nor  do  1  believe  a  cafe  can  be  put,  which 
does  not  fall  within  them,  for  either  they 
are  cafes,  where  afls  of  parliament  hare 
cfl;abli(l:ied  cxclufive  jurifdidions,  between 

certain 
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certain  parties,  as  the  certificates  of  com- 
miffion^rs  for  fettling  army  accounts,  or 
the  proof  of  debts  before  connmiflioners  of 
bankrupts  under  the  control  of  the  great 
feal,  or  fentences  in  matrinnonial  caufes, 
annulling  a  marriage,  where  one  of  the 
parties,  in  a  civil  fuit,  claimed  a  title,  or 
founded  a  defence  upon  fuch  marriage ;  or 
fentences  of  exclufive  jurifdidlion,  afling 
direcflly  in  remy  and  to  which  all  the  world 
are  fuppofed  to  be  parties,  as  condemna- 
tions in  the  court  of  Exchequer,  which  are 
had  by  publick  proclamations,  inviting  all 
perfons  v/hatfoever,  to  come  in,  and  claim 
their  property,  or  the  fentences  of  Admi- 
ralty courts,  which  judge  between  nation 
and  naticn,  anc  from  whofe  decifion  there 
lies  no  appeal  but  to  the  fword.  But  in  all 
thefe  cafes  the  parties  to  the  fuits,  or  the 
parties  againft  whom  the  evidence  was  re- 
ceived, were  parties  to  the  fentences,  and 
had  acquiefced  under  them,  or  derived  un- 
der thofe  who  had,  or  they  were  fentences 
in  fuits  to  which  all  perfons  were  or  might 
have  been  parties. 

Now,  if  a  fine  were  like  an  ordinary 
judgment  of  a  court  of  competent  jurif- 
didlion,  i:  would  not  be  conclufive  evidence 

in 
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in  the  prefent  inftance,  and  for  thefe  rea* 
fons ;  becaule  there  is  no  a6l  of  parliament 
which  has  made  a  fine  under  thefe  circum- 
flances  conclufive  againfl  a  remainder- 
man; the  remainder- man  does  not  claim 
under  the  fine,  he  never  could  be  faid  to 
acquiefce  under  it,  becaufe  he  could  not 
impeach  it,  he  is  no  party  to  it,  nor  does 
he  claim  under  any  man  who  is.  And 
though  1  muft  acknowledge  that  fines  do 
in  feme  refpe(5ts  ftand  on  a  ground  peculiar 
to  themfelvcSj  a  ground  whereon  the  wif- 
dom  of  our  anccftors  hath  placed  thesn, 
for  the  alTurance  of  tides,  and  quieting  of 
poficfiions ;  yet  I  mull:  fay  that,  that  me- 
morable a(5l,  which  gives  to  fines  their 
prefent  force  and  efHcacy,  which  direcfls 
their  operation,  and  where  they  operate, 
has  made  them  irrefiftible,  does  not  in  any 
of  its  p'ovifion?,  mateiially  depart  from 
thofe  rules,  under  which  other  judgments 
have  been  held  to  be  conclufive  :  for  the 
tfFc6l  of  that  a<5l  is  two-fold.  Under  that 
acl  a  fine  with  proclamations,  by  tenant  in 
tail,  whether  the  proclamations  are  fini(hcd 
in  his  life-time  or  not,  will  bar  the  ifiue  in 
tail.  But  why  ?  bfcaiife  the  fine  is  quafi  a 
ji)dgmenr,  and  (he  ifi'ue  in  tail  claims  the 
cfti:e   through   his  anccRcr,    v. hofe   right 

was 
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was  barred  by  the  judgment. — Again  by 
that  ftatute,  a  fine,  with  proclamations,   if 
five  years  after  the  title  accrued  are  fuffered 
to  pafs  without  claim,  will  bar  every  man 
who  does  not  come  within  the  favings  of 
that  ad.     But  why  ?  becaiife  there  the  fine 
afts,  quafiin  rem,  for  by  the  proclamations, 
all  men  are  invited  to  claim,  if  any  right 
they  have,  and  having  failed  to  do  fo,  with- 
in  the  time  prefcribed   by  law,    they  are 
therefore   barred.      But   the  cafe    of   the 
plaintiff    in    error    does    not   fall   within 
either  of  thefe  conclufions,  for  he  is  not  the         * 
iflue  in  tail  of  the  conufor  of  the  fine  ;    nor 
Js  the  fine  produced  againfl:  him,  as  a  judg- 
ment to  bar  his  right.      If  the  defendant  in 
error  intended  to  make  that  ufe  of  it,  he 
ought   to   have   pleaded   it  to  the  writ   of 
error,   and  have  given  the  plaintiff  an  op- 
portunity of  replying  that  he  claimed  with- 
in the  five  years,  or   that  he   came  within 
the  favings  of  the  ad;.     The  fine  is  there- 
fore offered,   not  as  a  bar  to  the  right  of 
the  plaintiff  in  error,  by  its  own  force,  but 
as   conclufive   evidence  of  the  fanity  of  a 
conufor  to  do  another  adl,   which  is  a  bar 
to  liis  right.      And  fo,   though  it  docs  not 
bir  the  nght,   it  takes   away  the   remedy; 
and  though  it  v/ould  not  conclude,  if  pleat! - 

cd 
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ed  as  a  judgment,  yet,  when  offered  as  af 
piece  of  evidence,  it  fhall  have  the  magic 
virtue  of  fealing  up  the  lips  of  the  court 
and  the  jury,  the  parties  and  the  witnefTes. 
— But  I  know  of  only  one  cafe,  where  it 
has  been  held  that  a  fine  is  conlufive  to  the 
capacity  of  the  conufor  to  do  another  a£l:, 
and  this  is  the  cafe  of  a  fine  and  a  deed 
leading  the  ufes  of  that  fine.  In  that  cafe, 
it  has  certainly  been  held  for  law,  that  a 
man  whofc  right  is  by  law  barrable  by  a 
fine,  fhall  not  be  received  to  aver  againft 
the  capacity  of  the  conufor  to  execute  the 
the  deed  j  becaufe  it  is  faid,  the  fine  is  the 
principal  and  the  deed,  the  aeceffary  ;  and 
a  man  who  is  enabled  to  do  the  principal, 
fhall  not  be  held  difabled  to  do  the  accef- 
fary.  But  that  rule  of  law  was  adopted 
through  neceffity,  becaufe  all  fines  operate 
to  ufes,  and  ufes  are  governed  by  the  in- 
tent. Whereas  if  the  deed  were  avoided,- 
the  fine  would  no  longer  operate  to  the  ufes 
to  which  it  was  intended  to  enure,  and  fo  the 
fine  would  in  effe<5l  be  avoided,  becaufe  the 
ufes  of  it,  could  not  take  place.  But  to 
apply  that  rule  to  the  cafe  of  a  fine  and  re- 
covery, it  would  be  necefiary  to  eftablifil 
two  pofirions,  neiiher  of  which  is  true.- 
rirft,  ihat  the  fine  is  the  principal,  and  the 

recovery 
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recovery  the  acceflary ;  and,  fecondly,  that 
if  you  avoid  the  recovery,  you  alio  avoid 
the  fine.  But  there  is  not  a  fmgle  faying 
in  the  books,  that  the  fine  is  the  principal, 
and  the  recovery,  the  acceflary ;  for  the 
only  ufe  of  making  the  tenant  to  th^priecipe 
by  fine,  is,  to  put  the  evidence  of  there  be- 
ing a  good  tenant  to  thr  precipe  on  record ; 
and  though  you  fhould  avoid  the  recovery, 
the  fine  will  neverthelefs  ftand,  for  the  writ 
of  error  does  not  impeach,  nor  will  the 
judgment  reach  it.  And  vice  veyfciy  though 
the  fine  fhould  be  hereafter  avoided,  yet  the 
recovery  would  not  be  thereby  avoided,  if  it 
were  othcrwife  good.  And  v/ith  refpcft 
to  a  recovery,  and  a  deed  leading  the  ufes 
of  a  recovery,  the  !:;w  is  the  very  reverie  of 
what  it  is  in  the  cafe  of  a  fine,  and  a  deed 
leading  the  ufe  of  a  fine.  In  the  cafe  of 
a  recovery  and  deed,  the  deed  has  in  more 
inftances  than  one  been  held  to  be  the  prin- 
cipal, and  the  recovery  the  accefiai  y  ;  and 
accordingly  a  party,  whofe  right  would  be 
otherwile  barred  by  the  recovery,  has  been 
allowed  to  iippeach  [he  fanity  of  the  vou- 
chee, at  the  time  of  the  execution  of  the 
deed,  and  fo  avoid  the  operation  of  the  re- 
covery. —  But  it  feems  to  be  conceived  that 
fhcre  is  a  fomething  or  oihcr  in  this  c^^t^^ 

which 
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which  diilinguirhes  it  out  of  the  ordinary 
rules  of  law.  I  will  therefore  beg  leave  to 
examine,  what  that  fomething  is,  by  apply- 
ing nnyfelf  Immediately  to  the  interrogatories 
contained  in  thequeftion.  And,  firft,  the 
queftion  imports  a  doubt,  whether  two  or 
more  ads,  do  in  point  o(  law,  make  one 
and  the  Time  alTurance  :  the  capacity  of  the 
22:eni  to  do  one  a(5l  does  not  conclude  to 
his  capacity  to  do  the  other  j  and  confe- 
(jutntly,  whether  the  capacity  of  Lord  Ely 
to  levy  the  fine,  does  not  conclude  his  ca- 
pacity to  acknowledge  the  warrant  of  at- 
torney :  but  miy  anfwer  is,  that  there  is 
only  one  inftance  in  which  the  capacity  of 
an  agent  to  do  one  a(^,  concludes  to  his 
capacity  to  do  another,  where  the  two 
jriske  one  afTurance  ;  and  that  is  the  cafe  of 
a  fine  ami  deed  leading  the  ufes ;  but  in 
every  other  cafe  but  th."t,  I  anfwer  in  the 
negative;  and  I  prove  the  truth  of  my 
anfwer  thus.  If  a  man  had  levied  a  fine 
tvrenrv  years  ago,  with  intent  to  make  a  te- 
nant to  i\\t  precipe  in  a  recovery  then  in- 
tended to  be  fuffered,  and  the  recovery  is 
not  fulfercd  for  twenty  yea:s  after,  the  fine 
and  recovery  are  in  point  of  law,  one  and 
the  fame  alTurance,  as  much  as  if  they  were 
b-.'ih  of  the  lame  term  j  and  yet  no  man  in 

his 
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feis  fcnfcs  will  fay  rhat  a  fine  levied  twenty 
years  ago,  is  conclufive  evidence  of  the  fa- 
niry  of  the  conufor  twenty  years  afcer.  But 
then  the  qucftion  afks,  where  two  adls  are 
done  at  one  and  the  fame  time,  and  one  of 
thofe  acts  is  in  itfclf  conclufive  evidence  of 
the  capacity  of  the  agent  to  do  that  a(5t, 
Ihall  it  not  be  conclufive  evidence  of  his 
capacity  to  do  the  other.     But  my  anfwer 
to  that  queftion  is  alfo  in  the  negative;  be- 
caufe   if   it   v/ere  otherwife,  then  the  acl 
which  is  in  itfclf  conclufive  evidence  of  the 
agent's  capacity  to  do  that  ad,   would  be 
conclufive  evidence  of  his  capacity  to  do 
any  other  aft  whatfoever,  whether  it  made 
a  part  of  the  fame  afiurance  or  not.     And 
fo  if  an  ideot  levied  a  fine,  and  the  hiftory 
of  the  law  proves,  that  ideots  have  been  re- 
ceived to  levy  fines,  and  at  the  fame  time 
made  his  will,  that  fine  would  be  conclufive 
evidence  of  his  capacity  to  make  fuch  a 
will,  which  no  man  in  his  fenfes  will  inain- 
tain.     But  the    queflion  enquires   farther, 
whether,  where  two  ads,  the  one  of  which 
is  conclufive   in  icfclf,    and   the   other  not, 
rnakc  but  one  alTurance  and  are  done  at  one 
and  the  fame  time,  ihefe  two  ciicumftanccs 
put  together,  do  not  make  one  a6l  conclu- 
fi.e  evidence  of  ihe  capacity  of  the  agent  to 

do 
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do  the  other.  But  I  anfwe  *,  not,  becaufc  T 
believe  no  two  a^ls  can  be  luppofed  more 
intimately  conne(5tcd  wit  i  each  other,  both 
in  unity  of  time,  and  of  aflurance,  than  a 
will  of  a  real  and  a  perfonal  cftate,  w  ritten 
upon  one  and  the  fame  piece  of  paper  or 
parchment,  and  fubfcribed  by  one  and  the 
fame  ilgnature  j  and  yet  it  is  clear  law,  that 
though  the  probate  of  fuch  a  will  is  conclu- 
five  evidence  of  the  fanity  of  the  teftator 
to  make  fuch  will,  yet  it  is  by  no  means 
conclufive  evidence  of  his  capacity  to  dif- 
pofe  of  his  real  cftate.  And  why?  evident- 
ly becaufc  the  capacity  of  the  party  to  do 
the  tv/o  a('T:s,  is  triable  by  different  jurif- 
di6lions.  And  the  fame  reafon  applies  to 
the  cafe  of  the  fine  and  the  warrant  of  at- 
torney :  for  as  the  capacity  of  the  teftator 
in  the  firft  cafe  is  triable  by  the  Judge  of 
the  Spiritual  Court,  as  to  the  perfonal 
cftate,  and  his  capacity  as  to  his  real  cftate 
by  a  jury,  fo  in  the  latter  cafe  the  capacity 
of  the  conufor  to  levy  the  fine,  is  triable  by 
the  fine  itfelf,  and  his  capacity  to  acknow- 
ledge the  warrant,  is  triable  by  a  jtiry. 
From  all  which  I  am  warranted  to  lay  it 
down  as  a  general  pofition,  that  the  capa- 
city of  a  party  to  do  one  aft,  is  not  conclu- 
five to  his  capacity  to  do  another,  if  his 
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capacity  as  to  that  other  be  triable  by  a  dif- 
ferent jurifdidion,  whether  the  two  adls 
make  one  and  the  fame  afliirance,  or  are 
done  at  one  and  the  fame  time  or  not. 


It  will  then  perhaps  be  aflcfd  what  ?  and 
has  the  fine  no  operation  ?  is  it  not  even 
evidence  ?  I  anfwer  that  it  has  all  the  ope- 
ration, it  was  ever  intended  to  have,  it  has 
made  a  good  tenant  to  iht  precipe,  and  has 
put  the  evidence  of  it  on  record  :  and  if 
the  plaintiff  in  error  had  afTigrif  d  for  error, 
fhat  there  was  not  a  good  terant  to  the 
pracipey  he  would  have  been  concluded  ly 
the  fine  :  and  further,  if  the  fine  had  been 
pleaded  to  the  writ  of  e;rop,  as  a  fine  with 
proclamations,  upon  which  five  years  a'^ter 
the  title  accrued  had  run,  without  any  claim, 
and  that  the  plaintiflF  in  error  could  not 
reply,  that  he  had  claimed  within  the  five 
years,  or  that  he  came  within  the  favingsof 
the  flatute,  he  would  in  like  manner  have 
been  barred  by  the  fine.  But  as  the  cafe  is 
at  prefcnt  circumfianced,  the  fine  proves 
nothing  conclufivcly  but  its  own  exiftence. 
I  fay  it  proves  ncthing  conclufively  but 
that  ;  but,  when  I  fay  lo,  I  would  not  be 
underftood  to  inean,  that  it  is  not  evidence 
to  go  to   a  jury  ;    for,    on  the  contrary,    I 
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th,ink  it  is  evidence,  and  evidence  of  the 
mofl  perfuafive  nature,  but  efpeciaily  when 
coupled  with  the  inquifition  and  warrant  of 
attorney  :  for  though  I  cannot  fubfcribe  to 
the  do6lrine  which  the  quedion  feems  to 
infinuate,  that  a  legal  conclufion  admits  of 
degrees  of  comparative  (Irength,  or  that 
it  is  more  or  lefs  conclufive  at  different 
times ;  and  though  I  can  no  more  admit 
that  three  pieces  of  evidence,  none  of  which 
is  conclufive  in  itfelf,  do  altogether  amount 
to  a  conclufion,  any  more  than  I  can,  that 
three  cyphers  make  a  unit,  yet  I  feel  very 
fenfibly  that  perfuafive  evidence  may  be 
more  or  lefs  ftrong  according  to  its  na- 
ture, and  that  three  pieces  of  evidence 
tending  to  eftablifii  one  and  the  fame  fafV, 
are  (Ironger  evidence,  than  one  of  theni 
would  be  fingly.  And  therefore,  upon  the 
whole,  my  anfwcr  to  the  fecond  queftion  is, 
that  the  inquifition,  the  fine,  and  the  war- 
rant of  attorney,  are  not  in  any  cafe  which 
has  been  put  fingly,  or  altogether  conclu- 
five evidence,  fo  as  to  warrant  the  judg^ 
ment  of  the  court  of  King's  Bench. 
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